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received at Bowie, Arizona, some 31 carload shipments

of sugar, which had moved from various points of

origin in California, upon which freight charges were

assessed at the contemporaneous coimnodity rates

(R. 37-39).

On August 14, 1923, plaintiff:*, as complainant, filed

a complaint with the Interstate Commerce Commis-

sion in which it alleged that defendants' rates on

sugar, in carloads, from various points in California

to Bowie were, and in future would be, unreasonable,

in violation of Section 1 of the Interstate Conmierce

Act. The Conmiission was asked to determine what

would have been or would be reasonable rates in lieu

of those attacked and to award reparation, both upon

past shipments, and those moving pendente lite. On

March 12, 1928, the Commission rendered its final

decision, covering plaintiff's complaint as well as a

number of others consolidated therewith, in which it

declared, among other things, that the rates attacked

had been unieasonable and that repai-ation was due

:

Traffic Bureau, Phoenix Chamber of Commerce,

et al. V. A. T. & S. F. By. Co., et al. (1928),

140 I. C. C. 171.

For convenience, this decision will be referred to

herein as the ''Third Phoenix Case", adopting the

designation used in two recent cases before this Court

which arose out of the same decision:

A. T. & S. F. By. Co. v. Arizona Grocery Com-

pany- (1931), 49 F. (2d) 563; {affirmed,

2. For conveuience, this case is referred to liereiuafter as the "Arizana
Vase".
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1932), 284 U. S. 370;

Arizona Wholesale Grocery Co. v. S. P. Co.^

(1934), 68 F. (2d) 601.

A copy of the opinion and order in the Third

Phoenix Case is annexed as Exhibit A to the com-

plaint (R. 8-36, inchisive). A copy was also intro-

duced in evidence at the trial as Plaintili'^s Exhibit 1

(R. 83).

Following the decision in the Third Phoenix Case,

and as directed in the concluding portion thereof,

plaintiff compiled and submitted to the Commission

a tabular statement (known as a "Rule V Statement")

setting forth essential information as to the shipments

upon which I'eparation was claimed. In due course,

the Conmiission entered a supplementary order (April

14, 1930), authorizing payment of reparation to the

plaintiff (R. 41-42). A copy of the Rule V statement

appears as Exhibit B to the complaint (R. 37-39), and

was introduced as Plaintiff's Exhibit 3 at the trial

(R. 84).

Defendants declined to comply with the reparation

order (R. 6, 46) ; and thereupon the instant case was

coimnenced, in the United States District C^ourt for

Arizona, pursuant to the provisions of Section 16 (2)

of the Interstate Commerce Act (49 U. S. C. 16-2).

The primary (but not the only) defense urged in

this case was and is the same as that successfully

maintained in the Arizona and Wholesale Grocery

Cases, supra : namely, that the rates and charges under

3. For convenience, this case is referred to hereinafter as the "Wholesale
G-roce/ry Case".



attack conforined to a prior formal declaration by the

Coimnission dealing with the same transportation ser-

vices, and the attempted award was therefore beyond

the Conmiission's power. In order that defendants'

contentions in this behalf may be more readily mider-

stood, it is desirable at this point to review briefly

the evolution of the rates which, as applied upon

plaintiff's shipments, w^ere afterw^ards found unreason-

able by the Coimnission in the Third Case.

On Ai3ril 15, 1914, the Arizona Corporation Com-

mission filed a complaint with the Interstate Com-

merce Coimnission attacking as unreasonable the rates

on sugar and syrup in straight and/or mixed carloads,

from producing points in California to all destina-

tions in Arizona. The proceeding is reported as

Docket No. 6806, Arizona Corporation Commission v.

A. T. d; *S'. F. By. Co., et al. (1915), 34 I. C. C. 158. A
copy of the opinion and order was received in evidence

at the trial, as Defendants' Exhibit A (R. 95-105).

While Docket 6806 was pending, but before its final

submission, the carriers voluntarily reduced their

rates from substantially all California producing

points to all important destinations in Arizona, includ-

ing Bowie. These reductions included the publication

of lower rates than those previously in effect, and the

initiation of rates upon still lower levels, subject to an

increased minimum carload weight of 60,000 pounds

(the minimum under the previous rates was 36,000

pounds). As thus established, the reduced rate, sub-

ject to the 60,000-pound minimum, became 55 cents'*

4. Il'nless otherwise stated, all rates shown herein are in amounts per
hundred pounds.



to Bowie (R. 100; see, also, Det'endmits' Exhibit E:

1\. 167-168). The Coininission, in deciding Docket

6806, took notice of these reductions, and conchided

(R. 103) that the rates attacked by the complaint had

not been shown unreasonable to any greater extent

than the amount of the reductions ; i. e., that the rates

as thus reduced were reasonable for the future. In

conformity with that finding, the rates to Bowie, as

made effective during the i^endency of Docket 6806,

were continued in effect without am' change mitil

June 25, 1918.

In the meantime, on December 29, 1917, possession,

control and operation of the railroad properties of

the defendant carriers was assumed by the President,

acting through the Director-General of Railroads as

head of the United States Railroad Administration,

all as provided by the Federal Control Act: 39 Stat.

619, 645; 40 Stat. 451, 1733 (R. 173). On June 25,

1918, pursuant to General Order No. 28 of the Direc-

tor-General, these rates, together with all other rates

ffenerallv throue'hout the United States, were advanced

25 per cent. It was later determined that a flat ad-

vance should have been made in the sugar rates,

instead of the percentage increase; and on November

25, 1919, the 25-per cent advance was superseded by

an advance of 22 cents (Defendants' Exhibits E, H,

and I: R. 167-168, 173-180). This change was likewise

pursuant to order of the Director-General.

On March 1, 1920, the defendants resumed posses-

sion, control and operation of their properties, upon

the termination of Federal Control {Transportation



Act 1920, 41 Stat. 456). The rate in effect at that time

(77 cents), subject to the 60,000-pouncl minimum,

which was the rate in effect on May 25, 1915 (55

cents), subject only to the changes made by the Di-

rector-General during Federal Control, continued in

effect without any change until August 26, 1920.

On that date the rate to Bowie was again advanced

25 per cent (to 96i/> cents), in conformity with the

decision of the Commission in:

Increased Bates 1920 {Ex parte 74), 58 I. C. C.

220.

The changes made on that date applied to all rates

throughout the country, both on sugar and other com-

modities generally, although the percentages of ad-

vance were not uniform.

On July 27, 1921, the rate was voliuitarily reduced

from 96i/> to 96 cents. On July 1, 1922, it was reduced

10 per cent, in accordance with the recommendations

made by the Commission in

:

Reduced Rates 1922, 68 I. C. C. 676.

This change was similar to the advances of 1918 and

1920, in that it was general in character, practically

all rates throughout the countrv having been affected

thereby. It ]*esulted in a rate of 86i/> cents to Bowie.

All of the aforementioned changes are shown in detail

on Defendants' Exhibit E, which recites the complete

history of the rates (R. 167-168).

As shown by the Rule V statement, the rates of

961/0 cents, 96 cents, and 86^ cents, which were suc-

cessively in eff'ect during the period between August

26, 1920, and January 12, 1924, were the rates charged



on the shipments upon which the plaintiff seeks rep-

aration. The rates foiuicl reasonable for reparation

purpose, in lieu of those charged, are: 93 cents from

northern California points, and 83 cents from southern

California points, prior to July 1, 1922; 84 cents from

northern California, and 75 cents from southern Cali-

foiTua. on and after that date (R. 25-26).

The changes in the rate here invohed, during the

period from June 27, 1921, to and including January

11. 1924. were precisely the same as those made in the

rate from the same origins to Phoenix during the same

period, as recited in the opinions of the Supreme
Court (284 U. S., pp. 381, 382) and of this Court (49

F. (2d), p. 565) in the Arizona Case.

The instant case was tiied by the Court sitting

without a jury, a trial by jury haA'ing been duly

waived in writing (R. 51-52). At the trial defendants

advanced the following contentions

:

1. The rates on sugar from the points of origin

of plaintiff's shipments to Bowie were api^roved,

and declared to be i-easonable, by the Coimnission,

by the decision in Docket 6806.

2. The rates approved as reasonable in Docket

6806 were continued in effect thereafter, through-

out the period of movement of the shij)ments upon
which reparation is sought, subject to certain

general changes, including two or more advances,

and one reduction, authorized and /or required by

the United States, acting through the Director-

General and the Commission, and to one incidental

volimtarv reduction bv defendants.
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3. The rates assessed upon the shipments upon

which reparation is sought were in all instances

equal to, or less than, the rates approved as rea-

sonable by the Commission in Docket 6806, as

modified in response to the above-mentioned

orders or recommendations of the Director-Glen-

eral and the Commission.

4. The Commission was without jurisdiction

to make any valid order for the payment of rep-

aration upon plaintiff's shipments moving under

rates equal to or less than those approved in

Docket 6806, as subsequently modified.

5. Apart from the question of the Commis-

sion's jurisdiction, the finding in the Third

Phoenix Case, upon which the reparation order

is founded, is legally inadequate to sustain that

order, and att'ords no satisfactory evidence that

the rates and charges against which reparation

is sought were unreasonable. The balance of the

plaintiff's evidentiary showing is either incom-

petent, or otherwise inadequate to support the

complaint.

6. The defendants' affirmative showing demon-

strates that the rates charged were not unreason-

able. This showing is ample to overcome w^hat-

ever prima facie evidentiary value ma}^ reside in

lolaintiif's evidence.

On the other hand, plaintiff contended that, even if

the Commission had, in Docket 6806, approved as

reasonable the rates then before it, the subsequent
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changes so modified the rates as to destroy the effect

of the Coimnissi oil's prior approval, and thus rendered

the rates as charged subject to the Coimiiission 's

reparation jurisdiction; that the Coniinission's finding

with respect to reparation, in the Third Phoenix Case,

was jurisdictionally made and therefore valid, and

that the reparation order in suit, which is founded

thereon, is likewise valid; that the finding and order

constitute priwa facie evidence of the unreasonable-

ness of the rates charged, and of the fact and amount

of the damage alleged to have been incurred by plain-

tift"; that this prima facie showing was further sup-

ported by the supplementary testimony offered by

plaintiff ; and that defendants ' showing failed entirely

to overcome plaintiff's prima facie case.

Although the trial Court rendered no formal opin-

ion, it apparently adopted the views advanced by

plaintiff. After making special findings of fact and

conclusions of law, largely as proposed by plaintiff,

and rejecting those requested by defendants, it ren-

dered judgment as demanded in the complaint, includ-

ing interest, and an allowance of 20 per cent of the

principal plus interest, on account of attorney's fees.

The case now comes to this Court upon appeal from

that judgment.

ASSIGNMENTS OF ERROR.

The errors asserted and relied upon by the defend-

ants and appellants are as follows (R. 228-263) :

1. The Court erred in overruling defendants' timely

objection to the admission in evidence of Plaintiff's
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Exhibit 4, and in receiving said Exhibit 4 in evidence

(Assignment of Error No. 1).

2. The Court erred in failing to find and conclude

that the rates on sugar, in carloads, from the Cali-

fornia points of origin of plaintiff's shipments to

Bowie, were approved as just and reasonable by the

Commission, in its decision in Docket 6806; that the

rates so approved were continued in effect, subject

only to intervening modifications authorized and/or

required by the United States, acting through the

Director-General of Railroads, as the agent of the

President, and through said Commission, and to a

voluntary reduction made by defendants, following

their approval by the Conunission, and throughout

the period of movement of i^laintifli's shipments upon

which reparation is sought ; and that the rates charged

and applied upon plaintiff's shipments were in all

instances equal to, or less than, those approved and

declared to be reasonable by the Conmiission in said

Docket 6806, as modified only by the intervening au-

thorized general modifications just referred to (As-

signments of Error Nos. 9, 10, 11, 12, and 27).

3. The Court erred in failing to find and conclude

that the purported order awarding reparation to the

plaintiff, made and issued by the Commission on April

14, 1930, upon which the plaintilfs suit is founded,

was and is void and of no effect, for the reason that

said Commission was and is without jurisdiction under

the law to make said oi-der, or any order, purporting

to award rei;)aration for the collection of charges

based upon rates duly published and maintained by
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defendants pursuant to and in confornnty with previ-

ous lawful, valid, fovmal findings; and in finding and

concluding that said jjuvported order for the payment

of reparation was and is legal, valid, and binding, and

within the jurisdiction conferred by law upon said

Commission (Assignments of Error Nos. 24, 28, and

32).

4. The Court erred in finding and concluding that

the rates and charges assessed upon plaintiff's said

shipments were unreasonable, and in violation of the

Interstate Commerce Act; and in failing to find that,

as measured by rates approved or prescribed by the

Commission itself, and thus conclusively established

as reasonable from and to closely related points of

origin and destination, said rates as charged were in

all respects just and reasonable, and in full conformity

with all requirements of said Act (Assigmnents of

Error Nos. 13, 14, 15, 16, 17, 20, 21, 25, 29, and 32).

5. The Court erred in failing to find and conclude

that plaintiff has failed entirely to establish the cause

of action alleged in its complaint, or any cause of

action whatever, against defendants or either of them

;

and in failing to grant defendants' motion for a non-

suit against plaintiff, and for the entry of judgment

in favor of defendants, duly made at the conclusion of

plaintiff's testimony in chief; and in failing to grant

defendants' further motion for judgment in favor of

defendants and against the plaintiff, upon the plead-

ings and the evidence, duly made at the conclusion of

the taking of the testimony at the trial (Assignments

of Error Nos. 2, 3, and 29).
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6. The Court erred in finding that plaintiff has

been damaged, by reason of the refusal of defendants

to pay reparation to plaintiff as awarded by the Com-

mission, and in concluding that plaintiff is entitled

to judgment against defendants, and that defendants

are indebted to the plaintilf as follows: the defend-

ants. Southern Pacific Company and Santa Maria

Valley Railroad Company, jointly and severally, in

the sum of $81.10, together with interest amounting

to the smn of $16.89, together with attorney's fees

amomiting to the smn of $25.59; and the defendant,

Southern Pacific Company, severally, in the amomit

of $1723.01, together with interest amounting to the

sum of $1136.24, together with attorney's fees amount-

ing to the sum of $571.85 ; together with other lawful

costs; and in refusing to find and conclude that de-

fendants are entitled to judgment in said cause, and

that plaintiff take nothing by its action herein (As-

sigmnents of Error Nos. 22, 26, 30).

7. The Court erred in finding that plaintiff was

compelled to employ an attorney to prosecute and

maintain its said action, and that 20 per cent of the

total amount due, including principal and interest, is

reasonable to be allowed as plaintiff's attorney's fees;

and in refusing to find and conclude that plaintiff is

not entitled to recover any amount whatsoever, as and

for fees of its attorneys in this cause (Assignments of

Error Nos. 5, 23, and 30).

8. The Court erred in rendering and entering judg-

ment, upon the facts as found by the Court, in favor

of plaintiff and against defendants, and in refusing to
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render and enter judgnient upon the facts found, in

favor of defendants; and eiied fuither in failing to

render and enter judgment in favor of defendants

and against plaintiff, predicated upon the tindings of

fact and conclusions of law proposed and requested

by defendants, and upon the undisputed facts appear-

ing in the evidence, upon which said proposed findings

and conclusions of defendant were and are predicated

(Assiginnents of Error Nos. 31 and 32).

BRIEF OF ARGUMENT.

I. The Commission was without jurisdiction to make the find-

ing and order upon which the instant suit is based.

This suit caimot be maintained except ui)on the

basis of a valid reparation finding and order by the

Conmnssion.

Texas and Pacific Eij. Co. v. Ahilene Cotton Oil

Co. (1907), 204 r. S. 426;

Meeler i\ Lehigh Valley R. Co. (1915), 236 JJ.

S. 412;

Lewis-Simas-Jones v. S. P. Co. (1931), 283 U.

S. 654.

1. Th^ Commission , hi/ its decision in Docket 6806,

approved as reasonable the rates on su(/ar in carloads

from and to the points involved in this case.

The finding in Docket 6806 has already been re-

ferred to and, in eifect, construed by this Court as an

approval of the rates there considered.

Arizona Wholesale Grocern Co. v. S. P. Co.

(1934), 68 F. (2d) 601.
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Findings made by the Conunission in other cases,

similar in language and import to that made in Docket

6806, have been construed both as approvals of the

rates charged, and as findings of reasonableness.

Arizona Wholesale Grocery Co. v. S. P. Co.,

supra

;

U. S. V. New River Co. (1924), 265 U. S. 533

(537, 541)

;

U. S. V. Illinois Central R. Co. (1924), 263 U.

S. 515 (519, 520, 524)

;

Edivard Hines Trustees v. U. S. (1923), 263

U. S. 143 (146) ;

Turner Lumher Co. v. C. M. & St. P. Ry. Co.

(1926), 271 U. S. 259 (261, 263) ;

Alton R. Co. V. U. S. (1932), 287 U. S. 229

(231, 237) ;

Hohenherg v. L. <h N. R. Co. (C. C. A. 5th,

1931), 46 F. (2d) 952 (954).

The essential issue presented in Docket 6806, and

therefore necessarily decided therein, was whether the

rates on sugar from California origins to Arizona

destinations were and in future would be reasonable.

Interstate Commerce Commission v. Stickney

(1909), 215 U. S. 98 (105);

A.T.d S.F. Ry. Co. v. U. S. (1914), 232 U. S.

199 (221);

Defendants' E.rliihit A (R. 95-97, 100, 101).

2. The rates charged on the shipments here involved

were in all instances equal to or less than the rate ap-
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proved in Docket 6806, r/.s- thereafter modified by the

authorized genercd change.'^.

Plaintiff's Exhibit 1 (R. 12-16)

:

Defendants' Exhibit E (R. 167-168).

The changes made diiving- the period of: Federal

Control were accomplished in response to orders of

the Director-General, then exercising powers conferred

by the Federal Control Act, and acting as the author-

ized agent of the President.

Northern Pacific By. Co. v. North Dakota

(1919), 250 U. S. 135 (118);

Mo. Pac. B. Co. V. Atilt (1921), 256 U. S. 554

(557) ;

Diipont Co. r. Davis (1921), 264 U. S. 456

(462).

The general changes of 1920 and 1922 were in re-

sponse to decisions of the Conunission itself.

Increased Rates 1920, 58 I. C. C. 220

;

Reduced Rates 1922, 68 I. C. C. 676.

3. Under the rule of the controUiuf/ decisions, the

reparation order in suit is void and unenforceable.

Arizona Grocery Co. v. A. T. d' S. F. By. Co.

(1932), 284 U. S. 370;

Arizona Wholesale Grocery Co. v. S. P. Co.,

supra.

4. The decision of the Circuit Court of Appeals for

the Fifth Circuit in the Eagle Cotton Oil Case is of no

value as an authority to support the trial Court's de-

cision.



16

(a) The intervenhuj general changes did not oper-

ate to deprive the rates charged of their status as'

Commission-approved rates.

The general changes of 1918, 1920, and 1922, were

of precisely the same character.

Brimstone R. & C. Co. v. V. S. (1924), 276

U. S. 104.

In the Arizona Case the Supreme Court and this

Court in effect held that the intervening change of

1922 did not operate to deprive the rates there under

consideration of their Commission-made status, al-

though those rates had been prescribed prior to 1922

and had been modified by that general change. The

decision in the Eagle Case:

Eagle Cotton Oil Co. v. A. G. S. R. Co. (1931),

51 F. (2d) 443,

to the extent that it ex^n-esses a contrary theory, is in

conflict with the Arizona Case and therefoi-e not a con-

trolling precedent. It is also in conflict with this

Court's decision in the Wholesale Grocery Case, and

the decision of the United States District Court for

Arizona (three Judges sitting), in

E. P. & S. W. R. Co. v. Arizona Corporation

Commission (1931), 51 F. (2d) 573.

(b) The effectiveness of the Commission's finding

in Docket 6806, approving the rates, was not destroyed

by the lapse of the time intervening prior to the charg-

ing of the assailed rates.

The decision in the Eagle Case proceeds upon the

theory that an order of the Connnission made in 1915

expired in two years. Defendants here rely upon a
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finding made by the Conunission in 1915, in connec-

tion with which no order for tlic future was entered.

The findings of the Commission are entirely distinct

from its orders.

Interstate Commerce Act, Sections 11, 15, 16

(1);

U. S. V. A. B. c(- ('. B. Co. (1931), 282 IT. S.

522 (527)

;

Brady r. Interstate Commerce Commission

(1930), 43 F. (2d) 847 (850) (affirmed: 283

U. S. 804) ;

American Sugar Refining Co. v. D. L. d' W. B.

Co. (C. C. A. 3rd, 1913), 207 Fed. 733 (740-

741):

C. B. d- Q. B. Co. V. Merriam (C. C. A. 8th,

1922), 297 Fed. 1 (3-5).

The two-year limitation did not aft'ect the Conmiis-

sion's findings made prior to 1920.

Southern Pacific Co. r. Interstate Commerce

Commission (1911), 219 F. S. 433 (452);

Southern Pacific Terminal Co. v. Interstate

Commerce Commission (1911), 219 U. S. 498

(515).

Findings of the Conmiission, considered apart from

its orders, themselves possess sufficient force to con-

stitute a detennination of the matters with which they

deal.

Western Paper Makers' Chemical Co. v. V. S.

(1926),27ir. 8. 268 (270):

Virginian B. Co. v. U. S. (1926), 272 U. S. 658

(665);
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Oivenshoro Wheel Co. v. Director General

(1922), 69 I. C. C. 503 (506);

Fels d' Co. V. Penn. R. Co. (1912), 23 I. C. C.

483 (486-487).

The deterniiiiatiou of the reasonableness of a rate for

the future is conchisive, imtil thereafter changed.

Interstate Commerce Commission v. Union Pa-

cific R. Co. (1912), 222 U. S. 541 (547, 548)
;

Western Paper Makers' Chemical Co. v. TJ. S.,

supra

;

A. T. & S. F. Ry. Co. v. U. S. (1914), 234 U. S.

294 (311)

;

Virginian R. Co. v. TJ. S., supra.

The decision in the Arizona Case follows and affirms

that principle, but it appears to have been overlooked,

if not entirely disregarded by the Circuit Court in the

Eagle Case.

The denial of certiorari in the Eagle Case imports

no expression of opinion by the Supreme Court on the

merits, and does not operate at all as an affirmance.

U. S. V. Carver (1921), 260 U. S. 482 (490) ;

Hamilton Shoe Co. v. Wolf Bros. (1916), 240

U. S. 251 (258).

II. The rates and charges assessed upon the shipments upon
which reparation is claimed were not unreasonable.

1. The suhsta)itive issue of the reasonableness of

the rates a^s- charged was properly presented for de-

termination by the trial Court. That determination

may be reviewed by this Court upon this appeal.
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The issue of the reasonableness of the rates is duly

presented by the pleadings.

Complaint, Parcigraphs lii, Xlll (R. 3, 6)

;

Amended Answer, Paragraphs II, VII (R. 46-

47, 50).

In this suit the finding and order of the Coimnission

are merely prima facie evidence, and are not conclusive

upon the Court or the defendants.

Interstate Cam me roe Act, Section 16 (2)

;

Meeker v. Lehic/h Valley R. Co., supra;

Spiller V. A. T. d- S. F. By. Co. (1920), 253

U. S. 117 (131-132) ;

Leivi.s-Sima.s-Jones v. S. P. Co., supra;

B. d- (). B. Co. V. Brady (1933), 288 U. S. 448

(457, 458) ;

C. X. 0. d' T. P. By. Co. r. I. C. C. (1896), 162

U. S. 184 (196)

;

Pittshurgh d- W. V. By. Co. v. U. S. (1924), 6

F. (2d) 646 (648) ;

Brady v. I. C. C, supra;

Blair r. Cleveland, C. C. d- St. L. By. Co.

(1931), 45 F. (2d) 792;

Atlantic Coast Line B. Co. r. Smith Bros. (C.

0. A. 5th, 1933), 63 F. (2d) 747 (748) (cer-

tiorari denied: 289 F. S. 761) ;

Southern By. Co. v. Eichler (C. C. A. 8th,

1932), 56 F. (2d) 1010 (1018).

The question was proi)erly saved, for review upon

this ai^peal, by exce]:)tions to rulings of the trial Court,

denying defendants' proposed findings and adopting

those proposed by i^laintift*, and dem^ing defendants'
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motion for a nonsuit and for judgment on the plead-

ings and the evidence (R. 94-95, 186, 207, 215, 220).

Maryland Casualty Co. v. Jones (1929), 279

U. S. 792;

Fleischmann Co. v. U. S. (1926), 270 U. S. 349

(356) ;

Southern Ry. Co. v. EicMer, supra.

2. Plaintiff's evidence is tvholly inadequate, as a

matter of law, to support the trial Court's finding

and conclusion that the rates and charges in issue were

unreasonable.

(a) The Commission's finding in the Third Phoenix

Case is partially invalid, binder various Court deci-

sions, and therefore incompetent and inconsistent in

its entirety.

(1) T'he reparation finding is invalid and incom-

petent because predicated upon a demonstrated error

of law.

Arizona Grocery Co. v. A. T. & S. F. Ry. Co.,

supra

;

Arizona Wholesale Grocery Co. v. S. P. Co.,

supra

;

T. F. Miller Co. v. A. T. & S. F. Ry. Co. (U. S.

D. C. Arizona, April 15, 1933).

(2) Because of the discriminations resulting from

its enforcement, the reparation finding in suit is in-

valid, and of no force as evidence to sustain plaintiff's

contentions.

Discriminations mav be accomplished just as effec-

tively by the refund of a i)oi'tion of the charges col-
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lectecl for one of two equivalent or similar services,

but not the other, as by the initial charging of differ-

ent amounts.

Wight V. U. S. (1897), 167 U. S. 512;

Penn. R. Co. v. International Coal Co. (1913),

230 U. S. 184;

Mitchell Coal Co. r. Penn. P. Co. (1913), 230

U. S. 247;

Texas and Pacific Pij. Co. v. Abilene Cotton Oil

Co., supra

;

Phillips V. errand Tnoik By. Co. (1915), 236

U. S. 662;

Union Pac. By. Co. v. Goodridye (1893), 149

U. S. 680.

The enforcement of the reparation linding and order

here in suit would create again discriminations exactly

similar to those previously condemned, by the Com-

mission itself, in decisions and orders operating for

the future, and would thus run comiter to the basic

purpose of the Interstate Commerce Act itself.

Phoenix Chanihei- of Commerce v. Director

General (1921), 62 I. C. C. 412;

Douglas Cliamhev of Commerce v. A. T. d- S. F.

By. Co. (1921), 64 I. C. C. 405;

Graham, etc., Traffic Ass'n. v. A. E. B. Co.

(1923), 81 I. C. C. 134;

N. Y., N. H. d' H. B. Co. v. I. C. C. (1906), 200

U. S. 361 (391)

;

United States v. Union Stocl- Yard (1912), 226

U. S. 286 (307, 309).

Discriminations thus declared to be unlawful would

not become clothed with legality simply because due to
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the enforcement of a quasi-judicial order by the Com-

mission, rather than the carriers' vohmtaiy acts.

"What the carrier may not lawfully do, the Coimnis-

sion may not compel".

Texas and Pacific By. Co. v. U. S. (1933), 289

U. S. 627 (637) ;

S. P. Co. V. Interstate Commerce Commission,

supra

;

Interstate Commerce Commission v. Diffen-

haugh (1911), 222 U. S. 42 (46)

;

Ellis V. Interstate Commerce Commission

(1916), 237 IT. S. 434 (445);

TJ. S. V. Illinois Central R. Co., supra

;

Anchor Coal Co. r. U. S. (1927) ; 25 F. (2d)

462 (471-472).

(3) The acceptance of the reparation finding as

valid prima facie evidence fails to recognize or give

due effect to the controlling decisions in the Arizona

and Wholesale Grocery Cases.

The decision in the Arizona Case determined that

the 96%-cent rate to Phoenix p]"escribed in the First

Phoenix Case in 1921 was the conclusive measure of a

reasonable rate to Phoenix, as long as the Commis-

sion's order continued in effect.

Arizona Grocery Co. v. A. T. cf- *S'. F. By. Co.,

supra (284 U. S., at p. 383).

The decision in the Wholesale Grocery Case applied

the same principle to the rates to Globe and Safford

approved by the Commission in the Graham Case.

The same principle applies in the case of the rates to
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Clarkdale and Douglas, Avhieh were also approved by

the CoiiJiiiission. The rates thus prescribed or ap-

proved constituted conckisive measures of reasonable

rates for the transportation services to Bowie, w^hich

should have been followed by the trial Court.

(b) The sJiowing attempted hy jdaintiff, apart from

the finding and order in the Third Phoenix Case, was

largely incompetent and in any event wholly inade-

quate to support the trial Court's findings and judg-

ment.

Plaintiff's Exhibit 4 was incompetent because not

prepared by the witness through whom it was intro-

duced (R. 85). In any event, it was nothing but a

reproduction of a part of the opinion in the Third

Phoenix Case (R. 22, 25, 26), in evidence as Plain-

tiff's Exhibit 1.

The balance of i^laintiff's showing, consisting of two

reports of the (Commission, if of any value at all, sup-

ports findings and conclusions contrary to those of the

trial Court.

Arizona Corporation Commission v. A. E. R.

Co. (1926), 113 I. C. C. 52 (on rehearing,

1928) ; 142 I. C. C. 61.

3. Defendants' evidence demonstrates conclusively

that the rates as charged were not unreasonahle.

Defendants' showing compares the rates charged

with the prescribed or api^roved rates to Phoenix,

Globe, Salford, and Douglas.

Defendants' Exhibits B, C, and D (R. 106-165)
;

Defendants' Exhibits F and G (R. 169-172).
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These comparisons with Coimnissioii-made or ap-

proved rates constitute the best possible tests of the

reasonableness of the rates charged.

Blackman, et ah v. A. C. <£• Y. R. Co., et al.

(1918), 49 I. C. C. 649 (654);

Montgomery v. A. & S. By. Co. et al (1928),

147 I. C. C. 415 (418)

:

Federated Metals Corp. v. Central R. R. Co.

(1927), 126 1. C. C. 703 (709);

Illinois Electric Co. v. C. B. tC- Q. R. Co. (1928),

140 I. C. C. 63 (65)

;

Western Paper Makers' Chemical Co. v. U. S.,

supra

;

Montrose Oil Refining Co. v. St. L. tO *S'. F. Ry.

Co. (1927), 25 F. (2d) 750 (752, 753).

These com])arisons, being- with rates conclusively

established as just and reasonable, ait'ord evidence

ample to OA^ercome any prima facie case made out in

plaintiif 's favor by the reparation finding and order.

B. d O. R. Co. r. Brady, supra;

Atlantic Coast Line R. Co. r. Smith Bros.,

supra

;

Blair v. C. C. C. ci' St. L. Ry. Co., supra;

Southern Ry. Co. r. Eichler, supra.

III. The trial Court erred in its award of attorney's fees to

plaintiff.

In the complaint, plaintiff demanded, as a reason-

able attorney fee, $500.00: Complaint, Paragraph IX
(R. 7). The trial Court awarded a total attorney's

fee of $597.44 (R. 216-217, 221-224). The award in
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excess of the aiiiount alleged to be reasonable, and

demanded by the complaint, is erroneous.

Skym V. Weshe Consolidated Co. (Cal. 1896),

47 Pac. 116 (118)

;

WelUngtou r. Midtvcsf Jus. Co. (1923), 112

Kan. 687, 212 Pac. 892;

Brought v. Cherolee Nation (C. C. A. 8th,

1904), 129 Fed. 192 (195);

Wise V. Wakefield (1897), 118 Cal. 107;

Logan County v. Childress (1922), 196 Ky. 1,

243 S. W. 1038;

Mountain Timber Co. v. Case (1913), 65 Ore.

417, 133 Pac. 92.

ARGUMENT.
FOREWORD.

Two major questions are presented by this appeal.

First, there is the initial question of law, whether

the trial Court erred: (1) in failing to make findings,

based upon defendants' undisputed showing, setting

forth (a) the Commission's prior approval of the rates

on sugar from California points of origin to Bowie,

(b) the subsequent maintenance by the defendant car-

riers of rates equal to or less than those so approved,

subject only to general modifications initiated, re-

quired or reconnnended by the Director-General of

Railroads and the Commission, and to one incidental

volmitary reduction, and (c) the application and as-

sessment of such rates upon the shipments upon which

rei^aration is sought; and (2) in failing to conclude
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therefrom that the reparation finding and order in

suit were and are in excess of the Conmiission's lawful

jurisdiction, and therefore void.

Second, there is the question, also one of law%

whether, even if it be held that the Conunission was

possessed of abstract jurisdiction to award reparation

upon the shipments in question, the trial Court erred

:

(1) in failing to find and conclude that the reparation

finding lelied upon by plaintiff is deprived of value as

prima facie evidence, by reason of decisions of the

Supreme Court, of this Court, and of the trial Court

itself, involving the same finding; and (2) in finding

and concluding that said finding, as supplemented by

other testimony offered by plaintiff, is sufficient to

overcome the evidentiary showing of the reasonable-

ness of the rates charged, submitted by defendants.

I.

THE COMMISSION WAS WITHOUT JURISDICTION TO MAKE
THE FINDING AND ORDER UPON WHICH THE INSTANT

SUIT IS BASED.

In this argument we shall first discuss the primary

question, whether the leparation finding and order in

suit are void, because in excess of the jurisdiction

conferred upon the Commission. It is clear that if

they are void, the action has no legal basis at all, and

it becomes umiecessary to review the second issue out-

lined in the preceding statement. Controlling deci-

sions of the Supreme Court have definitely established

that a suit at law for the i-ecoveiy of repai*ation
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(damages) for the charging ol' alleged unreasonable

interstate rates cannot be maintained in any Court,

unless the plaintiff has first made complaint before the

ComiTiission, and secured definite findings and a formal

order declaring the fact and amount of the reparation

due, and authorizing its payment.

Texas (& Pacific By. Co. v. Ahilene Cotton Oil

Co. (1907), 204 U. S. 426;

Meeker v. Lehigh Valley R. Co. (1915), 236

U. S. 412;

Letvis-Simas-Jones Co. v. S. P. Co. (1931), 283

U. S. 654.

The defendants' contention, upon the primary issue,

is simply that, under the principles laid do\Mi in the

Arizona Case and the Wholesale Grocery Case, as ap-

plied to the undisputed facts of the instant case, the

finding and order are in excess of the Commission's

jurisdiction, and therefore void. In the Arizona Case,

this Court and the Su])reme Court decided in effect,

that when the Commission, after hearing, has declared

what is the maxinunn reasonable rate thereafter to be

charged by a carrier, it may not subsequently subject

a carrier which conformed to that declai-ation to the

payment of reparation measured by a I'ate which the

Commission later holds should have been established

:

in other words, that carriers cannot be held in damages

for having charged rates conforming to prioi- formal

declarations of the Commission. In the Wholesale

Grocery Case, this Court held that the principle of the

Arizona Case applies equally to situations where the

rates as charged are equal to, or less than, those i^revi-

ously approved by the Commission.
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1. The Commission, by its decision in Docket 6806, approved

as reasonable the rates on sugar, in carloads, from and to

the points involved in this case.

The finding made by the Coniniission in Docket 6806

has been referred to in our statement of the case.

So far as material here, it was as follows (R. 103) :

"Upon examination of all the evidence of rec-

ord, we are of the opinion and find that the rates

on sugar and syrup in straight carloads from

points in California to points in Arizona in effect

at the time of the hearing have not been shown to

be unreasonable to a greater extent than the

amounts of the reductions since made."

Bowie was one of the "points in Arizona" specifically

mentioned in the opinion (R. 97, 100, 101).

Under conti'olling decisions of this Court, and of the

Supreme Court, this finding can only be construed as

an approval of the rates then in effect (i. e., the rates

as reduced during the pendency of the proceeding) , as

reasonable for future application. Indeed, this very

finding has already received precisely that construc-

tion, at least inferentially, in this Court's recent deci-

sion in the Wholesale Grocery Case. In that opinion

the Court, after quoting (68 F. (2d), p. 601) a portion

of the report in Docket 6806 including the above,

referred to a later decision of the Commission, in

which that tribunal itself declared that in Docket

6806, it "had held that the sugar rates, in effect on

and after November 15, 1914 (from California origins

to Arizona destinations) were not shown to be unrea-

sonable":

Graham, etc., Traffic Ass'n. v. A. E. R. Co.

(1916), 40 I. C. C. 573 (576).
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111 the Wholesale Grocery Case, this Court also re-

viewed a finding of the CoiiiiTiission quite similar to,

but certainly no more definite and positive than, that

made in Docket 6806, and held it to have been an

approval of the rates in issue. The finding was made
in:

Graham & Gila Counties Traffic Ass'n. v. A. E.

R. Co. (1923), 81 I. C. C. 134 (143),

and was as follows:

''As in State of Idaho ex rel. v. Director Gen-
eral, supra, the record in the instant case does

not support a finding of unreasonableness. '

'

In that case (hereinafter called the Graham Case: in

evidence as Defendants' Exhibit D: R. 143-165), the

Commission considered not only sugar rates, but also

the class rates, and rates on various commodities,

from points in California to destinations on the Globe

branch. This Court held that the Commission's find-

ing was, in effect, "a positive finding of a negative

fact", i. e., an approval of the reasonableness of the

sugar and other rates then under leview. The equiva-

lent finding in Docket 6806 should receive a like

interpretation.

In other cases, the Commission, in making findings

with respect to the issues before it, has used language

similar to, and in many instances less positive than

that emplo3^ed in Docket 6806; nevertheless the Su-

preme Court, and (in one case) the Circuit Court of

Appeals for the Fifth Circuit, have construed such

language as constituting a definite finding that the

challenged rates, etc., were reasonable (or ''not un-
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reasonable"), and/or as a positive approval of the

rates as reasonable. In

U. S. V. Netv River Co. (1924), 265 U. S. 533,

the Supreme Court reviewed the Commission's deci-

sion in

Bell & Zoller Coal Co. v. B. & O. S. W. R. Co.

(1922), 74 I. C. C. 433,

in which the Commission said

:

"The present facts considered, we do not con-

clude upon these lecords that the rule attacked
* * * is in principle unreasonable or unduly preju-

dicial.
'

'

The Supreme Court said, of this finding (265 U. S.,

p. 537) :

''December 11, 1922, it (the full Conunission)

reversed the findings of Division 5 and found that

Rule 4 was not imreasonable or unduly preju-

dicial."

The Court said further (p. 541) that the order was

''not merely negative'^ but ''clearly permitted and

authorized'' the carriers to apply the challenged rule;

and that it was plainly the intention and purpose of

the Commission that the challenged rule should be

applied. In

U. S. V. Illinois Central R. Co. (1924), 263 U. S.

515,

the Supreme Court reviewed the decision of the Com-
mission in

Swift Ltimher Co. v. F. cf- G. R. Co. (1921), 61

I. C. C. 485,

in which the Commission had made the following

finding:
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"We do not find that the rates on yellow pine
* * * in effect subseciiient to January 1, 1919 from
Knoxo to the destinations in question were in-

trinsically unreasonable * * *."

The Supreme Court said (2f)3 T. S., at p. 519) :

"The Commission fomid that the rates from
Knoxo were not unreasonable."

Elsewhere in the opinion the Court further indicated

the view that this statement by the Conunission should

be considered the equivalent of a finding that the at-

tacked rates were reasonable. At page 520, the Court

said that the rates from Knoxo "have been foimd to

be inherently reasonable": and at page 524, it said

that "the Knoxo rate is inherently reasonable".

In

American Wholesale Lumber Co. v. Director

General (1922), 66 I. C. C. 393,

the Commission said (407)

:

"We find that conditions existing at the time

warranted the establishment of the penalty charge

and that it was not unreasonable or otherwise

unlawful.

The Supreme Court twice interpreted that finding as

'*a positive finding of a negative fact". In

Edward Hines Trustees v. U. S. (1923), 263

U. S. 143,

the Supreme Couit said (146) :

"After extensive hearings the Conmiission held

that * * * the charge then imj)osed had not been

shown to be unreasonable."
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In

Turner Lumber Co. v. C. M. d St. P. By. Co.

(1926), 271 U. S. 259,

the Court referred to the finding twice. At page 261

it said:

*'This penalty charge was attacked as unreason-

able * * * in American Wholesale Lumher Ass'yi.

V. Director General, QQ I. C. C. 393, and there

held by the Interstate Connnerce Connnission to

be neither unreasonable nor otherwise unlawful."

At page 263, the Court said

:

''The power to impose such charges, if reason-

able, is clear. Those here in question have been

found by the Commission to be reasonable. '

'

In

Wheelock & Bierd v. A. C. dt Y. By. Co. (1931),

179 I. C. C. 517,

the Commission said (523)

:

''We find that the assailed "divisions of the re-

shipxDing or proportional rates have not been

shown to be unjust, unreasonable, or otherwise

unlawful as alleged."

In construing that finding the Supreme Court twice

interpreted it as a positive finding, saying, in

Alton B. Co. V. U. S. (1932), 287 U. S. 229 (at

pp. 231, 237) :

"It (the Commission) found that the divisions

of the so-called reshipping rates were not unjust,

unreasonable or otherwise unlawful. * * *

"By their unauthorized action the connecting

carriers forced the Alton to become the moving
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party before the C'Oiiiinission, with the lesult that

the Commission's approval of the divisions ef-

fected by them was expressed in the form of a

refusal to interfere." (Emphasis ours.)

In

Montgomery Cotton E,velum (je v. L. d- K. R. Co.

(1926), 112 I. C. C. 325,

the Commission made the following finding (333)

:

"Under the circumstances here presented we
are of the opinion and find that the rates assailed

were not unreasonable under Section 1."

On reconsideration of the same case the Conmiission

said (118 I. C. C. 157, 158-159) :

''With respect to the allegation of unreason-

ableness, we find upon reconsideration, no occasion

for a modification of the conclusion in the former

report that the evidence did not warrant a find-

ing of unreasonableness. * * * We accordingly find

that the applicable rates were not and are not

mireasonable.
'

'

Substantially similar findings were again made upon

a further hearing of the same case (153 I. C. C, at

p. 402). Upon review^ of these expressions, the Cir-

cuit Court of Appeals for the Fifth Circuit said, in

Hohenherg r. L. & N. B. Co. (1931), 46 F.

(2d) 952 (certiorari denied, 284 U. S. 617)

(at p. 954) :

''The contention that the rate was mireason-

able was dismissed by the Commission and the

same was held to be fair and reasonable."
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All of the foregoing- authorities were referred to

and relied upon by this Court, in its opinion in the

Wholesale Grocery Case (68 F. (2d), pp. 605-607), to

support its interpretation of the Commission's find-

ing in the Graham Case. They are equally pertinent

to the instant case, and strongly support the inter-

pretation for which defendants contend.

It is clear, from the text of the report in Docket

6806, that the sole essential issue there presented for

the Commission's determination was the reasonable-

ness of the rates on sugar and syrup, in carloads,

from California producing points to Arizona desti-

nations. Both in the synopsis (R. 95-96) and in the

summary of the complaint, contained in the first para-

graph of the opinion (R. 96-97), the Commission set

forth that the complaint alleged that the rates on

sugar and syrup in straight and mixed carloads from

producing points in California to all destinations in

Arizona (Bowie being particularly mentioned: R. 97,

100, 101) wei-e unjust and unreasonable, and made it

clear that no other issue was presented. Under con-

trolling decisions, the Commission's conclusions were

necessarily addressed to and constituted a determina-

tion of that particular issue.

Interstate Commerce Commission v. Stickney

(1909), 215 U. S. 98 (105);

A. T. & S. F. By. Co. v. U. S. (1914), 232 U. S.

199 (221).

We ask the Court to conclude, in conformity with

its decision in the Wholesale Grocery Case, that the

determination made by the Commission in Docket
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6806 is to be construed as an approval of the reason-

ableness of the rates then in effect, from California

points of origin to Bowie for the reasons: (a) The

issue of the reasonableness of such rates from Cali-

fornia points of origin to all points in Arizona, and

particularly to Bowie, was the essential issue pre-

sented to and necessarily determined by the Commis-

sion in Docket 6806; (b) the Commission's findings

in Docket 6806 have previously been interpreted, by

this Court, in the mamier for which we now contend;

and (c) precisely or substantially similar findings by

the Commission in other cases have been construed by

the Supreme Court, by this Court, and by the Circuit

Court of Api^eals for the Fifth Circuit, as findings of

reasonableness, and as approvals of the rates or prac-

tices challenged.

Defendants duly submitted to the trial Court a pro-

posed finding, setting forth the Commission's ap-

proval of the rates on sugar to Bowie, in Docket 6806

(Defendants' Proposed Finding No. 9: R. 198-200).

That finding was rejected in its entirety (R. 207).

Defendants ask this Court to conclude that the trial

Court erred in that respect.

2. The rates charged on the shipments here involved were
in all instances equal to or less than the rate approved in

Docket 6806, as thereafter modified by the authorized

general changes.

In our ''Statement of the Case" we recited the

various changes which affected the rates on sugar

from California to Bowie, between May 25, 1915, the

date of the decision in Docket 6806, and December 10,
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1923, the date of delivery of the latest shipment upon

which reparation is sought. Those changes are all

set forth in detail in defendants' exhibit showing the

history of the rates (Exhibit E: R. 167-168). A some-

what less detailed history of the rates appears in

Plaintiif 's Exhibit 1 (R. 12-13). The complete histoiy

is recited in Defendants' Proposed Findings Nos. 9

to 12, inclusive (R. 198-202), which, although founded

upon the undisputed testimony, were rejected by the

trial Court (R. 207).

The only changes (except the voluntary i/eduction

of one-half cent on July 27, 1921), which affected the

rates to Bowie as charged, were accomplished either

by the Director-General of Railroads, as head of the

United States Railroad Administration, or in re-

sponse to findings and orders of the Commission hav-

ing nation-wide effect. The modifications of 1918,

1920, and 1922, were all of the same general character,

in that all rates, throughout the country, were at

those times subjected to general modifications, which

changes affected the sugar rates in common with

substantially all other commodity rates. None of

these changes was acconij^lished by the independent

act of any of the defendants. The changes made by

the Director-Greneral were in reality imposed by the

Federal Government, for the Director-General was

simply the authorized agent of the President, exercis-

ing powers conferred upon him by Act of Congress.

Northern Pac. Fi/. Co. v. North Dakota (1919),

250 U. S. 135 (148) ;
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Mo. Pac. R. Co. V. Aiilt (1921), 256 U. S. 554

(557) ;

Ditpont Co. V. Davis (1924), 264 U. S. 456

(462).

We ask this Court to conclude that the trial Court

erred in rejecting Defendants' Proposed Findings

Nos. 9 to 12, inchisive, setting forth the history of

the rate to Bowie approved in Docket 6806, and De-

fendants' Proposed Conclusion No. 1 (R. 207-208),

which sets forth, in sununary form, the approval of

the rate in that decision, and the subsequent charging

upon the plaintiff's shipments of rates equal to, or

less than, the rate so a]Dproved, as modified by the

intervening general changes and incidental A'oluntary

reduction.

3. Under the rule of the controlling decisions, the reparation

order in suit is void and unenforceable.

It having been definitely established that the rates

as charged upon plaintiff's shipments were in all in-

stances equal to or less than that approved in Docket

6806, as modified by the intervening authorized gen-

eral changes, it follows that the Commission's finding

and order for the payment of reparation to plaintiff

are void and unenforceable, because in excess of the

Commission's jurisdiction under the Interstate Com-

merce Act. The controlling principle of law was an-

nounced by the Supreme Court in the Arizona Case,

with which this Court is fully familiar. In substance,

the Supreme Court said that a carrier which con-

formed to a formal declaration by the Commission,

respecting the reasonableness of the rates to be
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charged by it, could not thereafter be required to pay

reparation for the charging of such rates, measured

by the rates which the Commission in a subsequent

proceeding, upon the same or a different record,

thought proper to have been established. That prin-

ciple was applied by this Court, in the Wholesale

Grocery Case, to a situation not differing in any es-

sential respect from that presented here. It was

there held that when the Commission has approved,

although not directly prescrihed, a basis of rates to

w^hich the carrier thereafter conforms, it camiot sub-

sequently award reparation against rates even lower

than those theretofore approved.

Defendants proposed to the trial Court an appro-

priate conclusion of law (Defendants' Proposed Con-

clusion No. 2: R. 208), setting forth the invalidity of

the reparation order in suit. That conclusion, in

common with others proposed by defendants, was re-

fused (R. 209). We ask this Court to hold that the

trial Court erred in that respect.

4. The decision of the Circuit Court of Appeals for the Fifth

Circuit in the Eagle Cotton Oil Case is of no value as an

authority to support the trial Court's decision.

(a) The intervening general changes did not operate to deprive the

rates charged of their status as Commission-approved rates.

In presenting the instant case to the trial Court,

counsel for plaintiff' relied largely upon the decision

of the Circuit Court of Appeals for the Fifth Circuit,

in

Eagle Cottoji Oil Company v. A. G. S. R. Co.

(1931), 51 F. (2d) 443.
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It was asserted that that decision sustains the alleged

validity of the reparation award. We have no doubt

that the trial Coui't was intliienced thereby, and we

anticipate that it will be again cited by plaintiff's

counsel upon this appeal. For that reason, we shall

discuss the case at some length.

It is oui* position that the Eagle Case, if in point

at all, conflicts with the decisions of the Supreme

Court in the Arizotui Case and other cases; that it has

been overruled, in effect, by the Supreme Court's

decision in the Arizona Case; and that consequently it

is of no value as an authority.

The decision in the Eagle Case was rendered July

21. 1931. The Couit revei'sed the decision (46 F. (2d)

1006) theretofore rendered in the same case by the

District Coiu-t for the Southern District of Missis-

sippi. The statement of facts, set foi'th in the ma-

jority opinion, shows that in 1915 the Conmiission, in

passing ujion a proposed increase in rates on coal,

authorized the carriers to maintain thereafter a rate

of $1.20 per ton from and to the points involved in

the case.

Coal and Coke Bates (1915), 35 I. C. C. 187.

In 1917 a sreneral advance of 10 cents per ton was

made, pursuant to the decision in

Fiifi-en Per Cent Case (1917), 45 I. C. C. 303.

On June 25, 1918, the rate was further advanced,

imder authority of General Order No. 28 of the

Director-General. The rate was likewise advanced in

1920, and reduced in 1922, in conformity with the

general changes authorized and required by the Com-
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mission in those years. The result was that following

1922, the rate became $2.03 per ton, as the evolution

of the $1.20 rate approved in 1915. In

Eagle Cotton Oil Co. v. Southern By. Co.

(1928), 140 I. C. C. 131,

the Commission undertook to award reparation

against the $2.03-rate, to the extent that it exceeded

$1.95 from certain mines, and $1.85 from certain

others. The award was resisted, and the suit in the

District Court followed.

Upon these facts the Circuit Court of Appeals held

that the rate of $2.03 could not be regarded as having

been fixed or prescribed by the Commission, and that

there was no jurisdictional barrier to an award of

reparation. The Court took notice of this Court's

then recent decision in the Arizona Case (49 F. (2d)

563, dated March 23, 1931), but refused to apply the

principle there announced.

It may be noted that one member of the Circuit

Court (Circuit Judge Hutcheson) concurred in the

judgment of reversal, but disagreed with the ma-

jority as to the principles involved. He declared

that, in his opinion, the rate made the subject of the

reparation order, while not specifically prescribed by

the Commission, had received, speaking generally, the

Commission's approval and sanction. He then dis-

approved the principle set forth in this Court's de-

cision in the Arizona Case, adhering to the view that

the Commission might properly award reparation

against rates which it had previously prescribed or

approved.
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At the time of the Eagle decision, a petition for

certiorari to review this Court's decision in the Ari-

zona Case was pending before the Supreme Court;

and certiorari was later granted (Oct. 12, 1931; 284

U. S. 600).

The opinion in the Eagle Case indicates that the

majority of the Court based its conclusion, that the

rates as charged \vere not to be regarded as Commis-

sion-made, largely upon the fact that the rates origi-

nally approved had been subjected to several inter-

vening general changes, particularly the general

changes of 1920 and 1922. The Court cited:

Brimstone R. & C. Co. v. U. S. (1924), 276 U.

S. 104,

and quoted a portion of that opinion, in which it was

said (122) :

"The general findings and permission of Ex
Parte 74 and Matter of Reduced Rates did not

api^rove or fix any particular late. * * * In them
the Conunission was dealing with the whole body
of rates throughout the comitry—was looking at

the general level of all rates—and the propriety

of the rates to which the Brunstone Company
was party was not the subject of particular in-

vestigation or consideration.''

The Court therefore concluded that the intervening

changes had taken away from the original rates what-

ever Commission-made status they had possessed.

The rates which were the subject of the reparation

award involved in the Arizona Case likewise passed

through one of the same general changes; for the rate

prescribed in the First Phoenix Case, in 1921, was
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96^ cents; whereas the 96-ceiit rate, established in

conformity with the Commission's order, was reduced

10 per cent, in 1922, in response to the decision in

Reduced Rates 1922, supra, in the same mamier as the

rate involved in the instant case. It was strongly

urged, in the argument before the SupremiC Court in

the Arizona Case, and particularly by the Interstate

Commerce Commission and certain others who ap-

23eared as amici curiae seeking to reverse this Court's

decision, that this intervening general change had

operated to deprive the rates as charged of any Com-

mission-made status previously bestowed upon the

original 96%-cent rate. The decision in the Eagle

Case (in which certiorari had then but recently been

denied: 284 U. S. 675; Nov. 30, 1931) and the Brim-

stone Case were particularly relied upon to support

this contention. A summary of the argument made by

the Coimnission as amicus curiae appears in the official

report of the Arizona Case (284 U. S., at p. 380).

While the point does not receive specific mention in

the opinion, the Supreme Court in effect decided the

contrar}^, for it concluded, ap^Darently without diffi-

culty, that the rates as actually charged retained the

Conmiission-made status conferred, prior to the

change, upon the rate out of which they had evolved.

The Court's failure to discuss the point in the opinion

did not render the decision any the less a complete

disposition of the issue; the question, having been duly

and fully ])resented, was necessarily resolved by the

Court's judgment.

GrnU r. Puhlic Utilities Comm. (1930), 281 U.

S. 470 (477-478)
;
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Fidelity Co. v. U. S. (1902), 187 U. S. 315

(319) ;

Capuccio V. ('aire (1932), 215 C^al. 518 (530).

This Court may recall that a somewhat simihir

argument was made by counsel appearing as amici

curiae in the Arizona Case. Reference to this argu-

ment will be found in the concluding portion of this

Court's opinion (49 F. (2d), at p. 571). Reference

was made by those counsel to the Brimstone Case; but

this Court reached the conclusion, in which it was

sustained (as above noted) by the result of the Su-

preme Court's decision, that the intervening general

change of 1922 had not operated to deprive the rates

of the Conmiission-made status conferred in 1921.

It is not open to question that the general change

of 1922 was precisely the same, in its essential char-

acter, as the general changes of 1918 and 1920. In

fact, the changes of 1920 and 1922 are treated as hav-

ing been the same, in legal eft'ect, by both the Supreme

Court, in the Brimstone Case (276 U. S., pp. 112-113,

122-123), and by the Circuit Court of Appeals for the

Fifth Circuit, in the Eagle Case.

Consideration of the facts involved in the Wholesale

Grocery Case further supports our position. The rates

actually reviewed by the Commission in the Graham

Case, and there approved, were those in effect on

January 18, 1922 (see 81 I. C. C, at p. 138; Defend-

ants' Exhibit D: R. 151). The shipments involved in

that proceeding moved during 1923, 1924, and 1925:

and since the general percentage change of 1922 be-

came effective on July 1st of that year, obviously the
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rates charged were in all instances the rates consid-

ered and approved by the Commission, as modified by

that intervening change. Nevertheless, this Court

found no difficulty in reaching the conclusion that they

had retained their Conunission-approved status, and

that reparation could not be awarded for their assess-

ment. To that extent this Court's recent decision is

apparently in disagreement with the conclusions of

the Circuit Court for the Fifth Circuit in the Eagle

Case.

The decision of the Special District Court for Ari-

zona (Judges Sawtelle, James, and Jacobs sitting) in

E. P. & S. W. R. Co. V. Arizona Corporation

Commission (1931), 51 F. (2d) 573,

is also inconsistent with the views amiounced in the

Eagle Case, but wholly consistent with the position

taken by the Supreme Court and by this Court in the

Arizona Case and the Wholesale Grocery Case. In

that case the plaintiff sought to have the Arizona

Commission permanenth^ enjoined from awarding

reparation against certain intrastate rates which, prior

to 1921, it had approved. Subsequent to that approval,

the Interstate Commission authorized the general in-

crease of 1920, which the Arizona Commission refused

to permit to become eifective upon Arizona intrastate

traffic. The Interstate Coimnission thereupon exer-

cised its paramount jurisdiction, and required the

state rates to be advanced in the same manner as the

interstate i-ates. Later, the Arizona Conunission as-

sented to the increase. The Arizona rates were also

subjected to the general reduction of July 1, 1922.
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The Court held that, despite the general advance and

reduction since the rates were first approved, those

rates, as charged subsequent to 1922, were not subject

to reparation, and permanently enjoined the attempted

award. The Court cited (51 F. (2d), p. 577) and relied

upon the principle stated by this Court in the Arizona

Case. No appeal was taken from the District Court's

decision.

It seems cleai' that if the general modification of

1922 was ineffective to deprive rates prescribed or

approved by the C^onunission prior thereto of their

Commission-made status, when applied and collected

subsequent to the change, then equally the general

changes of 1918 and 1920 were also inoperative to

deprive a rate approved by the Commission prior

thereto of its status as a Conmiission-made rate. The

Supreme Court, this Court, and the Special District

Court for Arizona have all declared, either expressly

or by refusal to give heed to the opposing view urged

by interested parties, that the general modification of

1922 did not take away the '^ Commission-made " status

of a previously approved or prescribed rate. To the

extent that the Eagle Case declares a contrary prin-

ciple, and relies thereon in order to sustain an award

of reparation against a rate previously approA^ed, it

is in conflict with the decisions of the Supreme Court

and of this Court in the Arizona Case and the Whole-

sale Grocery Case, and of the District Court for Ari-

zona in the El Paso and, Southtvestern Case, and there-

fore of no value as an authority in the instant j)i'o-

ceeding.
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(b) The effectiveness of the Commission's finding in Docket 6806,

approving the rates, was not destroyed by the lapse of time

intervening prior to the charging of the assailed rates.

It may nevertheless be argued that even if the

Commission's finding in Docket 6806 can be construed

as an approval of the rates in effect at the date of the

decision, nevertheless it lost its effective force after

two years, and is therefore wholly inoperative to bar

the subsequent award of reparation here in suit. Such

an argument undertakes to distinguish between the

instant case and the Arizona Case, in that there the

decision prescribing the rates for the future, against

which reparation was later awarded, was rendered in

1921. We assmne that plaintiff's counsel will stress

the point that prior to 1920, an order of the Coimnis-

sion prescribing rates for the future could not, under

Section 15 of the Act, continue in effect for more than

two years ; whereas, under the Act as amended in 1920,

an affirmative order prescribing future rates may now

continue in effect for an indefinite period, and until

changed. It may be noted that the Circuit Court, in

deciding the Eagle Case, relied to some extent upon

this consideration.

It is our position that this argument, if it be made,

is legally untenable, and essentially illogical, and that

the Eagle Case, to the extent that it appears to sup-

port that argument, is erroneous because in conflict

with controlling decisions of the vSupreme Court.

It should be noted that defendants do not rely at all

upon the otder made in Docket 6806. Their defense

is based upon the express finding there made by the
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Coimnission, particularly as that finding- was addressed

to the rate made effective, during the pendency of the

case, from California points to Bowie. The Conmiis-

sion's order in Docket 6806 (R. 104-105) related en-

tirely to rates for the future to Phoenix and Prescott,

neither of which points is involved as the destination

of any of plaintiff's shipments. While that order

refers to and by reference includes the opinion, the

context makes it apparent that such reference was

merely for the purpose of affording proper support,

through an express finding of fact, for the affirmative

order respecting the future rates to Phoenix and

Prescott. No affirmative order was made, dealing

with the rates to Bowie; and the finding contained in

the opinion, relating to the rates to that point, was

therefore not an essential part of the order, as made.

This Court, in concluding the opinion in the Whole-

sale Grocery Case, pointed out (68 F. (2d), p. 609)

that an opinion and an order of the Commission are

to be read together, and the former is to be treated as

part of the latter; but clearly that principle applies

only where the opinion and the order both relate to

the same subject matter, and are each essential to the

other. There may be, however, circumstances in which

the two must be considered separately. Certainly the

Act, as well as the decisions of the Supreme Court

and the inferior Federal Coui'ts, recognize a substan-

tial distinction between an order of the Conunission,

which is mandatory, and its findings, Avhich are merely

directory. The Act itself treats of the two separately.

Authority to make findings and to incorporate them
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in formal opinions is contained in Section 14 of the

Act; whereas Section 15 confers authority to make

orders foi' the future, and Section 16 (1) authorizes

the making of reparation orders. Moreover, the Com-

mission may, and in many instances does, write an

opinion, incorporating therein formal findings, but

forbears to make any order. Such action was taken in

two proceedings which are referred to frequently in

the record (R. 84, 89-93, 173) in the instant case:

Reduced Bates 1922, supra;

Arizona Corp. Comm. v. A. E. R. Co. (1926),

113 I. C. C. 52; (on rehearing, 1928), 142 I.

C. C. 61.

The Conunission also follows the rather common

practice of making orders, without any accompanying

opinions or findings. Such orders are not officially

reported, and therefore no examples are available to

be cited here; but every practitioner before the Com-

mission is familiar with the practice.

The essential distinction between the Commission's

findings and its orders has been recently emphasized

by the Supreme Court, in

r. S. V. A. B. d' C. R. Co. (1931), 282 U. S. 522.

That proceeding involved an attempt by the carrier

to enjoin an alleged order of the Commission in a

proceeding relating to the carrier, although it ap-

peared that no formal order had been made, and that

the Commission had merely rendered an opinion, con-

taining certain findings to which the carrier objected.

The Supreme Court held that the opinion and the

findings were not an ordei", and therefore not subject
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to an injunction proceeding under the Act of elune

18, 1910 (36 Stat. 539). It said (527) :

"* * * The action here complained of is not
in form an order. It is a part of a report

—

cut

opinion as distinguished from a mandate. The
distinction hetiveen a report and an order has

been observed in the practice of the Commission
ever since its organization—and for compelling

reasons. Its functions are manifold in character.

In some matters its duty is merely to investigate

and to report facts. See United States v. Los
Angeles cO S(dt Lah-e R. Co., 273 U. S. 299, 310.

In others, to make determinations. See Great

Northern Ry. Co. v. United States, 277 U. S. 172.

In some, it acts in an advisory capacity. Com-
pare Minneapolis <£• St. Louis R. Co. v. Peoria cf-

Pekin Union Ry. Co., 270 U. S. 580, 584-5. In
others in a supervisory. Even in the regulation

of rates, as to which the Commission possesses

mandatory power, it frequently seeks to secure

the desired action without issuing a command. In

such cases it customarily points out in its report

what the carriers are expected to do. Such action

is directory as distinguished from mandatory. No
case has been found in which matter embodied in

a report and not followed by a formal order has

been held to be subject to judicial review." (Em-
phasis ours.)

In

Brady v. Interstate Commerce Commission

(1930), 43 F. (2d) 847 (affirmed, per curiam:

283 U. S. 804),

the District Court for the Northern District of West

Virginia (three Judges sitting), speaking through
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Circuit Judge Parker, emphasized the distinction be-

tween the findingSf upon which a reparation order

complained of was based, and the order itself, saying

(850) :

''We think it clear that the suit should be dis-

missed. In the first place, it is clearly not a case

'brought to enjoin, set aside, annul, or suspend

in whole or in part any order of the Interstate

Commerce Commission', to use the language of

the section relied on; for the reason that it seeks

not to set aside the order of the Coimnission, but

to correct alleged errors in the findings of the

Commission upon which that order is based. The

order of the Commission is that which commands
the railroads to pay complainant the sum of $12,-

838.31 by way of reparation, not the recitals of

findings of fact. An 'order' is a 'mandate, pre-

cept; a command or direction authoritatively

given; a rule or regulation'. Black's Law Dic-

tionary; 46 C. J. 1131; 42 C. J. 464. An order of

the Commission is analogous to the judgment of

a court; and it is well settled that the findings

upon w^hich a judgment is based constitute no

part of the judgment itself even though incorpo-

rated in the same instrmiient. 15 R. C. L. 570;

Judge V. Powers, 156 Iowa 251, 136 N. E. 315,

Ann. Cas. 1915B, 280. As said by Judge Learned

Hand in Eckerson v. Tanney (D. C), 235 F. 415,

418, 'The judgment itself does not reside in its

recitals, but in the mandatory portions.' It has

been expressly held that findings of the Commis-
sion embodied in its reports are not orders tvithin

the meaning of the statutes relating thereto"

(emphasis ours).
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Other cases to the same effect include

:

American Sugar Refining Co. v. D. L. d W. R.

Co. (C. C. A. 3rd, 1913), 207 Fed. 733 (740-

741);

C. B. & Q. R. Co. V. Merriam (C. C. A. 8th,

1922), 297 Fed. 1 (3-5).

In view of these controlling decisions, it seems un-

necessary to discuss the distinction further; but it

may be observed that whereas the Commission's find-

ings, contained in its reports, are subsequently pub-

lished in the bound volmnes of the Commission's re-

ports and thus, under Section 14 of the Act, become

matters of judicial notice, the orders are not cus-

tomarily carried into the published reports, do not

appear in the bound volumes of the Commission's de-

cisions, and therefore recei\^e judicial notice only if

properly brought before the Court as a part of the

record, as has been done (R. 8-36, 95-165) with cer-

tain reports and orders relied upon by the parties in

the instant case.

The essential reason for drawing this sharp dis-

tinction between the finding in Docket 6806, as it

related to the rates to Bowie, and the order there

entered, which related only to the rates to Prescott

and Phoenix, is to demonstrate that the two-year

limitation did not apply to the finding upon which the

defendants rely. Section 15 of the Act, which author-

ized the making of the order, also contained the ex-

press limitation that the order so made could have an

effective life of not more than two years; and indeed

that limitation was explicit in the order (R. 105).
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No such limitation was contained in Section 14 of the

Act, as it read in 1915, and no such limitation now

appears in that section. No such limitation appears

in the opinion in which the findings relating to the

rates to Bowie and other destinations, other than

Prescott and Phoenix, were set forth. The two being

essentially distinct, and the findings in particular

being in no wise dependent upon the order, it should

be clear, without any necessity to cite authorities fur-

ther, that the limitation did not and was not intended

to extend to those findings. However, decisions of the

Supreme Court specifically sustain our view that the

two-year limitation, as it existed prior to 1920, had no

application to findings made by the Commission. In

*S'. P. Co. V. Interstate Commerce Commission

(1911), 219 U. S. 433,

one of the questions directly presented and passed

upon by the Supreme Court was whether the limita-

tion applied to the Commission's findings, as well as

to its order, in such manner as to render moot a suit

involving the validity of one of its decisions, which

suit had not reached final determination within the

two-year period. The Supreme Court held directly

that the limitation did not govern, saying:

"The considerations just stated dispose of the

entire controversy except in one particular. It

is claimed at bar that the questions arising for

decision are moot, since in consequence of the

lapse of more than two years since the order of

the Coimnission became effective, by operation of

law the order of the Commission has spent its

force, and therefore the question for decision is

moot. The contention is disposed of by Southern
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Pacific Terminal Co. v. Interstate Commerce Com-
mission, this day decided, post, p. 498. In addi-

tion to the considerations expressed in that case

it is to be observed that clearly the suggestion is

without merit, in view of the possible liability

for reparation to which the railroads might be

subjected if the legality of the order were not de-

termined and the influence and effect which the

existence of the rate fixed for two years, if it

were legal, would ha^^e upon the exercise by the

railroads of their authority to fix just and rea-

sonable rates in the future, clearly causes the

case to involve not merely a moot controversy."

In

Southern Pacific Terminal Co. v. Interstate

Commerce Commission (1911), 219 U. S. 498,

there was involved the question of the validity of a

decision rendered in 1908, when the two-year limita-

tion appeared in the Act. It was contended that since

the two-year period had passed, the case had become

moot. The Supreme Court said (at p. 515) :

''In the case at bar the order of the Commis-
sion may to some extent (the exact extent it is

unnecessary to define) be the basis of further

proceedings. But there is a broader consideration.

The questions involved in the orders of the Inter-

state Commerce Commission are usiiaUy continu-

ing (as are manifestly those in the case at bar)

and their consideration ought not to be, as they

might be, defeated, by short term orders, capable

of repetition, yet evading review, and at one time

the Govermnent and at another time the carriers

have their rights determined by the Commission

without a chance of redress" (emphasis ours).
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The decision in the A. B. <& C. Case, supra, also

indicates that the findings of the Commission, ad-

dressed to existing- or future rates, considered apart

from its orders, themselves possess sufficient force to

constitute a determination of the matters with which

they deal; and this principle is further sustained by

other decisions. In

Western Paper Makers' Chemical Co. v. TJ. S.

(1926), 271 U. S. 268,

the Supreme Court discussed the effect to be given

to an administrative determination by the Commis-

sion, saying (R. 270-271)

:

u* * * Counsel agreed upon a short statement

of the whole evidence sufficient to enable this

court to consider whether there was any evidence

to support the findings of the Commission.

The objections as presented here in brief and

argmnent were addressed mainly to the soundness

of the reasoning by which the Commission reached

its conclusions. It was urged that these are in-

consistent with conclusions reached by it in simi-

lar cases; that the findings are inconsistent with

some views expressed in its reports in this pro-

ceeding; that some evidence was improperly con-

sidered; and that inferences drawn from some of

the evidence were unwarranted. These objections

we have no occasion to discuss. The determina-

tion whether a rate is unreasonable or discrimina-

tory is a question on which the finding of the

Commission is conclusive if supported by sub-

stantial evidence, unless there was some irregu-

larity in the proceeding or some error in the ap-

plication of the rules of law. (Citing cases.)

* * * There was ample evidence to support the
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finding that the joint through rates regarded as

entireties were reasonable and justified" (empha-

sis ours).

In

Virginian R. Co. v. U. S. (1926), 272 U. S.

658,

the Court discussed the conclusive effect of a finding

relating to future rates, saying (665-666) :

''The Virginian contends that the evidence be-

fore the Commission does not support its finding

that the rates on coal from the Virginian's mines
* * * are mireasonable. * * * The finding of

reasonableness, like that of undue prejudice, is a

determination of a fact hy a tribunal 'informed

by experience'. * * * This court has no concern

with the correctness of the Conmiission's reason-

ing, with the soundness of its conclusions, or with

the alleged inconsistency with findings made in

other proceedings before it. * * * This fact,

and much else in the voluminous record, affords

substantive evidence to support the finding that

the existing rates are mireasonable; and that

those which the order directs are reasonable"

(emphasis ours).

The Commission has itself declared that its findings

are binding upon the parties, even where not accom-

panied by orders. In

Otvensboro Wheel Co. v. Director General

(1922), 69 I. C. C. 503,

the Commission referred to its report in a prior pro-

ceeding, saying (506) :

"Defendants apparently consider that our find-

ings in that case were not binding upon the car-
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riers, because no order was entered therein; but

in view of the nature of that proceeding the con-

tention is without merit."

To the same effect, see also

:

Fels & Co. V. Penn. R. Co. (1912), 23 I. C. C.

483 (486-487).

The text of the opinion in the Eagle Case shows

that the Court completely overlooked the distinction

between the Commission's findings and its orders, in

reaching its conclusion. That decision proceeds upon

the assumption that the carriers were relying, not

upon a finding, but upon an order made in 1915. For

that reason alone it is clearly not in point here. If,

however, the decision is to be construed as declaring

that, because of the statutory limitation upon orders

prior to 1920, a finding made by the Commission in

1915 lost its validity and was of no avail after two

years, it is squarely in conflict with the above de-

cisions of the Supreme Court, and therefore erroneous,

and cannot be given controlling effect in the instant

case.

The opinion in the Eagle Case loses sight also of the

well miderstood principle at law, frequently announced

by the Supr^eme Court, that when the Commission,

acting in its administrative capacity, makes a de-

termination regarding the reasonableness of a par-

ticular rate for future application, that determination

is conclusive, provided the Commission has proceeded

upon the basis of at least some e^ddence, and has not

exceeded the powers conferred by Constitution or

statute; that a rate prescribed or approved by the
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Coiiiinission pursuant to that determination is con-

clusively presumed to be lawful, until the Conmiission

thereafter makes some change in its determination.

More briefly stated, the rule is that a Commission-

made or approved rate, as applied to traffic moving

after the Commission has rendered its decision and

mitil a further decision is made, carries with it a

conclusive presmnption of lawfulness. That principle

is inherent in the decision in the Arizona Case; in

fact, it is the basis for the conclusion that the Com-

mission, acting in a quasi-judicial capacity to award

reparation, "was bomid to recognize the validity of

the rule of conduct prescribed by it" in its admin-

istrative capacity, "and not to repeal its own enact-

ment with retroactive effect." Leading cases which

establish the same basic principle include

:

Interstate Commerce Commission v. Union Pac.

R. Co. (1912), 222 U. S. 541 (547, 548)

;

Western Paper Makers' Chemical Co. v. U. S.,

supra

;

A. T. d^ S. F. By. Co. v. U. S. (1914), 234 U. S.

294 (311) ;

Virginian B. Co. v. U. S., supra.

It will be observed that some of these cases were

decided prior to 1920, and others since ; but the prin-

ciple they aim.omice does not vary. The decision in the

Arizona Case follows the same principle, and makes

it quite clear that a decision of the Commission pre-

scribing or appro^^ng rates for the future confers

upon the rates so approved or prescribed a conclusive

presumption of reasonableness, as long as the Com-

mission's determination remains michanged. The opin-
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ion in the Eagle Case disregards this well-established

principle, and proceeds upon the directly contrary

theory that even though the Commission, having ap-

proved a rate for future application, thereafter takes

no action, the conclusive presumption nevertheless

disappears at the end of two years, and the approved

rate may then be found to have been unreasonable,

and made the subject of a reparation order, even

though the carriers have applied the rate as approved,

without any change other than those properly author-

ized by govermnental authorities. The decision in the

Eagle Case, to the extent that it proceeds upon that

theory, clearly conflicts with the principles laid down

by the Supreme Court in the decisions cited and in

numerous other decisions, and particularly with the

basic principle of the Arizona Case. For this addi-

tional reason, therefore, the Eagle Case cannot be re-

garded as a controlling authority in the premises.

We anticipate that it may possibly be asserted that

the Eagle Case has acquired the status of a decision

approved by the Supreme Court, certiorari having

been denied. It is well established that denial, by the

Supreme Court, of a writ of certiorari imports no

expression of opinion upon the merits, and is not in

any sense an affirmance of the decision.

U. S. V. Carver (1921), 260 U. S. 482 (490);

Hamilton Shoe Co. v. Wolf Bros. (1916), 240

U. S. 251 (258).

The Court should conclude that the Eagle Case is

not a controlling precedent in the instant proceeding,

for the reasons above set forth, and that the trial
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Court, to the extent that it relied thereon in arrivmg-

at its decision, conunitted material error requiring the

reversal of the judgment.

II.

THE RATES AND CHARGES ASSESSED UPON THE SHIP-

MENTS UPON WHICH REPARATION IS CLAIMED WERE
NOT UNREASONABLE.

1. The substantive issue of the reasonableness of the rates as

charged was properly presented for determination by the

trial Court. That determination may be reviewed by this

Court upon this appeal.

Before discussing the character and legal sufficiency

of the evidence received at the trial, it is desirable to

call attention to certain general provisions of law

which govern the conduct and decision of reparation

proceedings.

The instant case is a reparation suit of the charac-

ter provided for by Section 16(2) of the Interstate

Commerce Act (49 U. S. Code, Section 16-2). So far

as material here, that section provides:

''If the carrier does not comply ^^ith an order

for the payment of money within the time limit

in such order, the complainant, or any person for

whose benetit such order was made, may file * * *

a petition setting forth briefly the causes for

which he claims damages, and the order of the

Commission in the premises. Such suit in the

Circuit (now District) Court of the United States

shall proceed in all respects like other civil suits

for damages, except that on the trial of such suit

the -jindings mid order of the Commission shall he
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prima facie evidence of the facts therein stated

* * *" (emphasis ours).

The Supreme Court and the inferior Federal

Courts, in a series of cases, have construed this stat-

ute as preserving, for the defendant carrier, the right

to a trial de novo, in Court, upon the substantive issue

whether the rates attacked for reparation purposes

were unreasonable or otherwise in violation of law,

and have declared that in such trial the findings and

order of the Commission are mere prima facie evi-

dence.

In

Meeker v. Lehigh Valley R. Co., supra,

the Court said (236 U. S., at p. 430) :

''It is also urged, as it was in the courts below,

that the provision in Sec. 16 that, in actions like

this, 'the findings and order of the Commission

shall be prima facie evidence of the facts therein

stated' is repugnant to the Constitution in that it

infringes upon the right of trial by jury and oper-

ates as a denial of due process of law.

This provision only establishes a rehiittahle pre-

sumption. It cuts off no defense, interposes no

obstacle to a full contestation of all the issues,

and takes no question of fact from either court or

jury. At most therefore it is merely a rule of

evidence. It does not abridge the right of trial

by jury or take away any of its incidents" (em-

phasis ours).

In

Lewis-Simas-Jones Co. v. Southern Pacific Co.,

supra,
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the Court referred to the Meelier Case, saying (283

U. S., at pp. 660-661)

:

''The Act does not create a cause of action

based on the Commission's findings and repara-

tion order for the recovery of money collected as

freight charges based on rates alleged to be unjust

and unreasonable. It makes a determination by
the Coimnission of the unreasonableness of the

rate attacked and the extent that it is, if at all,

excessive a condition precedent to suit.

Section 16(2) provides that, if the carrier shall

not comply with an order for the payment of

money within the time specified, the person for

whose benefit it was made may file in the district

court of the United States 'or in any state court

of general jurisdiction' a petition setting forth

briefly 'the causes for which he claims damages
and the order of the Coimnission', and that the

suit in the United States court shall proceed in

all respects 'like other civil suits for damages'
except that the findings and order of the Com-
mission shall be prima facie evidence of the facts

therein stated. The section contains nothing re-

lating to evidence or procedure in state courts.

It is clear that the action is not on the award as

such'' (emphasis ours).

In

Spiller V. A, T. & S. F. By. Co. (1920), 253

U. S. 117,

the Supreme Court referred with approval to the

Meeker Case, supra, saying (131-132) :

"And the fact that a reparation order has at

most only the eifect of prima facie evidence (cit-
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ing cases), being open to contradiction ly the

carrier when sued for recovery of the amount

awarded, is an added reason for not binding down

the Commission too closely in respect of the char-

acter of the evidence it may receive
* * * n

A rather full discussion of the nature of a repara-

tion suit is contained in the very recent decision in:

B. d 0. R. Co. V. Brady (1933), 288 U. S. 448.

In that opinion the Court said (457-458) :

''This is not a suit authorized by Sec. 9 but one

brought under Sec. 16(2) because of defendants'

refusal to comply with the Commission's order.

Subject to the right of contestation preserved by

the Act {Meeker v. Lehigh Valley E. Co., 236

U. S. 412, 430) it is a suit for the enforcement of

the award. Sec. 16(3) (f). Lewis-Simas-Jones

Co. V. Southern Pacific Co., 283 U. S. 654, 661.

Section 16(2) does not permit suit in the absence

of an award, and if the Commission denies him
relief, a claimant is remediless. Standard Oil Co.

V. United States, 283 U. S. 235. Brady v. United

States, 283 U. S. 804. Bartlesville Zinc Co. v.

Mellon, 56 F. (2d) 154. No suit is permitted if

the carrier pays the award. Louisville & N. R.

Co. V. Ohio Valley Tie Co., 242 U. S. 288. Cf.

Penna. R. Co. v. Clark Coal Co., 238 U. S. 456.

Plaintiff may not adopt the award as the basis

of his suit and then attack it. Cf. Mitchell Coal

Co. v. Penna. R. Co., 230 U. S. 247, 258.

The fact that the Act merely makes the findings

and report of the Comimission prima facie evi-

dence and so preserves the defendant's right to

contest the award gives no support to plaintiff's
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contention that it does not bind him. It is to be

remembered that, by electing to call on the Com-

mission for the determination of his damages,

plaintilf waived his right to maintain an action

at law upon his claim. But the carriers made no

such election. Undoubtedly it was to the end that

they be not denied the right of trial by jury that

Congress saved their right to he heard in court

upon the merits of claims asserted against them''

(emphasis ours).

In an early case under the Act, the carriers' (and

the shippers') right to introduce additional evidence

dealing with the ultimate issues, and thus in effect to

have a trial de novo, w^as recognized. In

C, N. 0. & T. P. By. Co. v. Interstate Com-

merce Commissioyi (1896), 162 U. S. 184,

the Supreme Court said (196) :

''The theory of the Act evidently is, as shown

by the provision that the findings of the Commis-

sion shall be regarded as prima facie evidence,

that the facts of the case are to be disclosed be-

fore the Commission. We do not mean, of course,

that either party, in a trial in the court, is to he

restricted to the evidence that was hefore the

Commission * * *" (emphasis ours).

In

Pittsburgh d W. V. By. Co. v. United States

(1924), 6 F. (2d) 646,

the District Court for the Western District of Penn-

sylvania (three judges sitting) held, in an opinion

written by Circuit Judge Woolley, that an injunction

would not lie against the enforcement of a reparation
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order of the Conunission, for the reason that the car-

riers against whom the order was directed were en-

abled under the law to have a full trial of the issues

of fact. The Court said (648) :

^^An order of the Commission awarding rep-

aration is not a cause of action. Nor is it in the

nature of a judgment on which execution may
issue. It is an award of money damages and is

declared by statute to be evidence, and then only

prima facie evidence, of the facts found by the

Commission (section 16 of the Interstate Com-

merce Act of February 4, 1887 (24 Stat. 379), as

amended by section 13 of the Act of June 18, 1910

(36 Stat. 539), (Comp. St. Sec. 8584)), to be used

only as such in an action which may be instituted

after default by a carrier to obey the order of

payment. The provision in section 16 oi the Act

that, 'the findings and order of the Commission

shall be prima facie evidence of the facts therein

stated' has heen held hy the Supreme Court only

to establish a rebuttable presumption^' (emphasis

ours).

The opinion then referred to the language, above

quoted, from the opinion in the Meeker Case, and

cited that case, and a nmnber of other Federal Court

decisions.

In

Brady v. Interstate Commerce Commission,

supra,

the Court announced conclusions consistent with the

decisions above cited. After referring to the Pitts-

burgh Case, the Court quoted (43 F. (2d), p. 852)
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from the opinion in the Meeker Case, and said

further

:

**If therefore the carrier deems the order erro-

neous, it has full opportunity to correct the error

or defend against it upon the trial. * * * The
order and finding's of the Commission are prima

facie evidence, just as is the report of an auditor

is an action at law" (emphasis oui's).

In

Blair v. Cleveland, C, C. d- St. L. Ry. Co.

(1931), 45 F. (2d) 792,

the Court said (793)

:

''Under section 16 of the statute the findings

and order of the Conmiission are prima facie evi-

dence of the facts therein stated. The effect of

this statute is as stated by Meeker v. Lehigh Val-

ley Railroad Co., 236 U. S. 414, 35 S. Ct. 328, 59

L. Ed. 644, Ann. Cas. 1916B, 691, to establish a

rebuttable presmnption, cuttijig off no defense,

and takino' no question of fact from either court

or jury. It merely creates a rule of evidence and

does not abridge the rights of either party. To the

same effect are Mills v. L. V. R. R. Co., 238 U. S.

473, 35 S. Ct. 888, 59 L. Ed. 1414: Pittsburgh (&

W. V. Ry. Co. V. United States (D. C.) 6 F. (2d)

646; and Missouri, K. & T. R. Co. v. Interstate

Commerce Coinmissioyi (C. C), 164 F. 645.

The hearing in this court is de novo, and the

court is entitled to receive and consider evidence

in addition to that before the Commission, but the

prima facie case made out by the findings and

order of the Conmiission will prevail unless over-

come hy evidence submitted by defendants" (em-

phasis ours).
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In

Atlantic Coast Line E. Co. v. Smith Bros. (C.

C. A., 5tli, 1933), 63 F. (2d) 747; (certiorari

denied, May 29, 1933; 289 U. S. 761),

the Court said (at p. 748)

:

"The prima facie effect which the statute ac-

cords to the findings and orders of the Commis-

sion (in a reparation case) * * * is of course

rebuttable * * * ; but mitil rebutted it does

make out a case * * *" (citing, among others,

the Meeker, and Blair Cases, supra, and the Sou.

By. Case, infra).

To the same effect, see

:

Southern By. Co. v. Eichler (C. C. A. 8th,

1932), 56 F. (2d) 1010 (1018).

At the trial of this case counsel for plaintiff did

not dispute the propriety of a determination by the

trial Court of the substantive issue of the reasonable-

ness of the rates charged, apparentlj^ recognizmg the

controlling principles of the decisions above cited.

This attitude was consistent with the position taken

by the same counsel, then representing the Arizona

Grocery Company, at all stages of the Arizona Case.

Indeed, plaintiff introduced evidence in addition to

the opinion and reparation order (Plaintiff's Exhibit

4, and the accompanying testimony of Witness Reif

:

R. 85-94) which could have had no other purpose than

to support its essential allegations of fact, thus plainly

indicating the view of counsel that the issue w^as open,

and that the trial was de novo.

Nevertheless, Ave anticipate that it may be argued,

upon this appeal, that the Commission's purported
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deteniiination of the mireasonableuess of the rates

charged miist now be regarded as conclusive, there

having supposedly been at least some evidence before

it upon which that detennination was based. In this

behalf reference may be made to two recent decisions

:

South Carolina Asparagus Growers Ass'n. v.

Southern By. Co. (C. C. A. 4th, 1933), &i R
(2d) 419;

and

Glenns Falls Portland Cement Co. v. D. d- H.

Co. (C. C. A. 2nd, 1933), 66 R (2d) 490.

An examination of these opinions will indicate that

in both, the view that the Commission's findings are

conclusive upon the Courts, in reparation suits, was

based upon excerpts from the opinion in

:

Mitchell Coal Co. v. Pennsylvania B. Co.

(1913). 230 r. S. 247.

The langiiage relied upon is found principally at

pages 257 and 258 of that opinion. The Supreme Court

there said, in part, that the shipper's right to sue at

common law for the charging of imreasonable rates

in the past was abrogated by the Interstate Commerce

Act: and a right was given, which, as a condition

precedent, required a finding of imi'easonableness by

the Commission. It then said, fui'ther, that orders of

the Commission,

"so far as they are administrative, are conclusive,

whether they relate to past or present rates, and
can be given general and luiifoiTQ operation, since

all shippers, who have been or may be affected by

the rate, can take advantage of the ruling and
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avail themselves of the reparation order. They

are quasi-judicial and only prima facie correct,

in so far as they determine the fact and amoimt

of damage—as to which, since it involves the pay-

ment of money and taking of property, the car-

rier is by Section 16 of the Act given its day in

court and the right to a judicial hearing."

The opinion in the Glenns Falls Case also refers to

and relies upon:

Adams v. Mills (1932), 286 U. S. 397 (410).

It should be clear, upon analysis, that these two

decisions of the Circuit Courts cannot be regarded as

w^ell-reasoned or controlling. They fail completely to

recognize and give effect to one of the most important

statements contained in the Mitchell Case; namely,

that reparation orders of the Coimnission are quasi-

judicial, and only prima facie correct, in so far as they

determine the fact and amount of damage, and the

carrier is by statute given its day in Court, and the

right to a judicial hearing. Moreover, they appear to

disregard entirely the more recent Meeker and Lewis-

Simas-Jones Cases, in w^hich the Supreme Court em-

phasizes that the statute constitutes merely ''a rule of

evidence", under which a mere rebuttable presump-

tion in favor of the reparation claimant is created,

and that no question of fact is taken from either Court

or jury. They likewise overlook the express pro^dsion

of the statute, also emphasized in these decisions, that

the suit shall proceed in all respects like other civil

suits for damages. Finally, they fail to consider the

affirmance of these principles, and the outright state-
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ment that "the carrier's right of defense is in no wise

impaired", in the most recent decision in point:

B. (& O. R. Co. V. Brady, supra.

It is of interest to note that the Circuit Court for

the Second Circuit admits (m F. (2d), p. 494) that

the Federal Courts are not in unanimity upon this

question, particular reference being made to the Blair

Case, supra.

The view stated in the South Carolina and Glenns

Falls Cases also loses sight of the essential distinction

between orders of the Commission operating for the

future, which are legislative in character, and conclur

sive against attack in the Courts, pro^dded only that

they are jurisdictionally made and supported by at

least some competent evidence; and findings and

orders for reparation, which operate only upon ^:>a,s^

transactions, are quasi-judicial in character, and are

specifically given mere prima facie effect by the stat-

ute and the controlling decisions. The essential dis-

tinction between these two types of orders has fre-

quently been stated; for example, in the Mitchell Case

(230 U. S., p. 259), the Arizona Case (284 U. S., pp.

388-389); and in:

Baer Bros. v. D. & B. G. B. Co. (1914), 233

U. S. 479 (486) ;

Great Northern By. Co. v. Merchants Elevator

Co. (1922), 259 U. S. 285 (291).

The interpretation advanced in these two cases

likewise loses sight of the possible unconstitutionality

of the statute, if it should be so construed and applied

as to cut off the right of the defendants to a trial of
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the issues of fact before a jury. The opinion in the

Meeker Case shows that this consideration strongly

influenced, if it did not control, the conclusion therein,

the Court apparently taking the view, amiounced in

controlling decisions, that the statute should be so con-

strued as to avoid bringing it into possible conflict

with the Constitution

:

Earriman v. I. C. C. (1908), 211 U. S. 407

(422)

;

Ann Arbor B. Co. v. U. S. (1930), 281 U. S.

658 (669).

It will hardly be questioned that the substantive

issue is properly presented by the pleadings. The com-

plamt alleges, if not directly at least by reasonable

inference, that the rates against which reparation is

sought were unreasonable, in violation of the Act, and

that plaintiff was damaged by their assessment and

collection, and the defendants' refusal to pay repara-

tion (Paragraphs III, VIII: R. 3, 6). The amended

answer specifically denies (Paragraph II: R. 46-47)

that the rates were mireasonable or otherwise unlaw-

ful; and alleges further, as a matter of affirmative

defense (Paragraph YII: R. 50) that each and all

of said rates were at all tunes reasonable, and m full

conformity ^vith all the requirements of the Act.

Both the plaintiff and the defendants proposed

findings (Plaintiff's Proposed Finding No. X: R. 65;

Defendants' Proposed Findmg No. 16: R. 207) to

cover this issue. The Court rejected defendants' pro-

posed finding (R. 207), and adopted that proposed

by plaintiff (R. 215), to the effect that the freight
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rates as charged and collected were unjust and un-

reasonable. Defendants duly excepted to the latter

finding, and assigned error (Assigmnent of Error No.

20: R. 251-252), upon the ground that the Court's

finding was not supported by competent evidence, and

was and is contrary to the uncontradicted evidence.

Defendants likewise moved for a nonsuit at the con-

clusion of plaintiff's testimony, and for judgment on

the pleadings and the evidence at the conclusion of

the testimony, which motions were denied, and excep-

tions duly saved (R. 94-95, 186). The issue is thus

properly before this Court for its determination.

Fleischmann Co. v. U. S. (1926), 270 U. S.

349 (356) ;

Maryland Casualty Co. v. Jones (1929), 279

U. S. 792.

Particularly, the instant case being an action to

enforce a reparation aw^ard, this Court has a right to

examine the record here before it to determine

whether the finding and order in suit were properly

supported by evidence. In

Southern By. Co. v. EicMer, supra,

the Court said (56 F. (2d), at pp. 1018, 1019) :

''This appeal is to review the judgment of the

District Court in a suit to enforce an order of the

Interstate Commerce Commission. In that action

the order of the Coimnission is made lyrima facie

evidence of the findings made by it. It is for this

reason that appellate courts have a duty to ex-

amine the evidence for the purpose of ascertain-

ing whether such findings are substantially sup-

ported; and, in so doing, they are confined to the

record presented for review. In that record we
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fiiid the order of the Commission sought to be

enforced, the testimony of witnesses introduced

at the trial * * * We are not permitted to go

outside that record on this appeal * * * We
have carefully considered the evidence preserved

and presented for review * * *" (emphasis

supplied).

It may be added that the Court, upon such review,

after an exhaustive examination of the record, re-

versed the District Court's judgment, and in so doing

also reversed, in effect, the Commission's findings and

order.

We ask the Court to conclude that determination

of the substantive issue of the reasonableness of the

rates was not foreclosed or precluded, by reason of

the finding and order for the payment of reparation

upon which the suit is predicated; that in this suit

an independent re-examination of that issue may be

made by the trial Court, upon the evidence introduced

before that Court; that such re-examination by the

trial Court may be thereafter reviewed upon appeal;

and that the issue is properly before this Court for

review, upon this appeal.

2. Plaintiff's evidence is wholly inadequate, as a matter of

law, to support the trial Court's finding and conclusion

that the rates and charges in issue were unreasonable.

The evidence offered by plaintiff, and relied upon

by the trial Court to support its findings and conclu-

sions, consisted principally of the following

:

(a) The Commission's opinion in the Third

Phoenix Case, containing the finding that the
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rates in issue, as applied, were imreasouable

(Plaintiff's Exhibit 1: R. 8-27, 83) ;

(b) The reparation order, dated April 14,

1930, in favor of plaintitf (Plaintiff's Exhibit 2:

R. 41-42, 84) ;

(c) Plaintiff"s Exhibit 4, and the accompany-

ing oral testimony of Witness Reif (R. 85-94).

The balance of plaintiff's showing consisted of the

Rule Y statement (Plamtiff's Exhibit 3: R. 37-40,

91), which sets forth simply the details of the ship-

ments upon which reparation is sought, but otherwise

establishes no legal liability, apart from the finding

and order; and certain reports of the Commission,

introduced 1)1) reference, without objection (R. 84).

As we shall explain later, these decisions, if relevant

at all, clearly support findmgs and conclusions directly

contrary to those adopted.

We shall first discuss the value, as prima facie evi-

dence, of the Commission's finding in the Third

Phoenix Case, and thereafter the competency, and

evidentiary value otherwise, of the showing made

through Witness Reif.

(a) The Commission's finding in the Third Phoenix Case is partially

invalid, under various Court decisions, and therefore incom-

petent and inconsistent in its entirety.

The direct finding of the Commission with respect

to reparation, upon which the reparation order here

in suit is predicated, api^ears near the conclusion in

the opmion in the Third Phoenix Case, and so far as

material here reads as follows (R. 25-26) :
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u* * * ^Ye further find that the assailed

rates, minmimn 60,000 pounds, from California

points were, are, and will be unreasonable to the

extent that they exceeded, exceed, or may exceed,

respectively, the following, in cents per 100

pounds

:

Prior to July 1, 1922, to Phoenix 79 cents from
the southern California group and 81 cents from
the northern California group and to Botvie 83

cents from the southern California group and 93

cents from the northern California group; on and

detween July 1, 1922, and the effective date of the

rates herein prescribed for the future, from the

southern California group and the northern Cali-

fornia group, respectively, 66 and 66 cents to

Yuma, 68 and 69 cents to Kingman, 71 and 73

cents to Phoenix, 73 and 77 cents to Prescott,

Williams, Tucson, Flagstaff, and Clarkdale, 7o

and 84 cents to Winslow, Holbrook, Bisbee,

Botvie, and Douglas, 77 and 87 cents to Safford,

and 79 and 89 cents to Gallup, Clifton, and
Globe * * *" (emphasis ours).

The Commission also, and at the same time, made
formal findings (R. 26) with respect to the levels of

the rates for the future, and in the orders accompany-

ing the opinion (R. 28-36) required such rates to be

published.

Even a superficial review of the opinion in the

Third Phoenix Case will convince the Court that the

Commission was there proceeding, upon the basis of

what it referred to (R. 25) as the first comprehensive

record upon the subject ever before it, to fix a com-

plete and properly related structure of reasonable
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rates, both past and future, from California i^roducing

points to all the principal Arizona destinations. The

rates found reasonable for the past (i. e., for repa-

ration purposes) were no less related to each other,

having in mind the different distances to the various

points (as shown in the decision itself: R. 22), and

their competitive relationships, than were the corre-

sponding rates prescribed for the future. Higher

rates were therefore prescribed for the longer hauls

to points in eastern Arizona, such as Globe, Clifton,

Holbrook, Bowie, Bisbee, and Douglas, with somewhat

lower rates to less distant points such as Clarkdale

and Tucson, and still low^er rates to Phoenix. Points

to which the distances were approximately the same

were grouped on the same rate-basis : e. g., Globe with

Clifton, Bisbee and Douglas with Bowie, Tucson with

Clarkdale. Phoenix, the capital and the largest city

of the state, was treated more or less as a key point,

particularly since the rates to Phoenix had twice been

prescribed in comparatively recent cases; and the

other rates were quite obviously graded, distances

being duly considered, upon levels either higher or

lower than the Phoenix rates. It is plain that the

finding was carefully worked out so as to produce

what the Commission considered to be a harmonious,

consistent and correctly related rate-structure; and

that no part of the finding, relating to any one point,

could properly be dissociated from the rest and given

separate effect. The very text of the finding demon-

strates that no separate and individual finding as to

any of the points involved, particularly the point in-

volved in the instant case, w^as either made or in-



76

tended. All of the destinations covered by the finding

were mentioned in the same sentence, and Bowie was

grouped with four other points; in fact, such group-

ing was generally followed as to most of the desti-

nations.

(1) The reparation finding is invalid and incompetent toecause predicated

upon a demonstrated error of law.

The Court is now confronted with the fact that this

finding, together with certain of the reparation or-

ders issued pursuant thereto, has been declared void,

because in excess of the Commission's jurisdiction,

in so far as it attempted to award reparation upon

shipments which moved to Phoenix, Grlobe, Stafford

and Clarkdale. Such is the expi'ess legal effect of

the decisions of the Supreme Court in the Arizona

Case, of this Court in the Wholesale Grocery Case,

and of the District Court for Arizona in at least

one case involving shipments to Clarkdale: T. F.

Miller Co. v. A. T. & S. F. Ry. Co., No. L-824-

Phoenix (decided April 15, 1933). No appeal was

taken by the plaintiff in the case last mentioned, and

the decision therein has become final.

These decisions established that the Commission,

in making its reparation finding, x>roceeded upon a

complete misconception and misapprehension of its

powers under the law. Indeed, the Supreme Court

expressly said, in the Arizona Case (284 U. S., at

p. 389) that the Commission ^'in its report confuses

legal concepts'\ and that "the Commission's error

arose from a failure to recognize" the essential dis-

tinction between its legislative function of prescrib-
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iiig future rates, and its quasi-judicial function of

awarding reparation. This Court, in the Wholesale

Grocery Case, emphasized (68 F. (2d), at p. 604) the

identity of origin of that case and the Arizona Case,

''Because we are now being called upon to pass

upon a misconception of the Commission regard-

ing its powers that has already been clearly

pointed out by the Supreme Court" (emphasis

ours).

That misconception, as this Court has recognized, per-

vades the entire finding in the Third Phoenix Case,

upon which plaintiff's suit here must depend. It in-

validates that finding in its entirety, not merely as to

the points where the rates were prescribed or ap-

proved ill the First Phoenix Case, the Graham Case,

the Douglas Case^ and the Ignited Verde Case,^ but

as to all points. It is inconceivable that the Coimnis-

sion, if it had realized at the time that it was barred

by law from awardins: reparation on shipments to

Phoenix, Globe, Clarkdale, Safford, and (by a parity

of reasoning) Douglas, would nevertheless have

awarded such reparation on shipments to a related

point, of approximately equal or even gTeater dis-

tance, such as Bowie. The whole decision shows that

it was the Commission's intention to prescribe, for

reparation purposes, a properly related and consistent

adjustment, and not the chaotic rate-structure which

would result if the fiiidino' were held valid as to

5. Douglas Chamber of Commerce, etc. v. A. T. d- S. F. R;/. Co.. et nl.

(1921), 64 I. C. C. 405. A copv of the report and order is in evidence as
Defendants' Exhibit C (E. llS-142).

6. United Terde Ext. Miniug Co. v. A. T. d- S. F. Rj/. Co. (1924). 88 I.

C. C. 5. in which the Conmiission found reasonable a rate of S614 cents, on
sugar from California points to Clarkdalej made effective Oct. 16, 1922 (R.

14-15).
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Bowie, though determined to be legally invalid as to

the other points named. The character of the dis-

criminatory and disordered rate-adjustment which

w^ould thus result is graphically set forth on the chart

hereto annexed as Appendix A, and is also illustrated

by the following typical examples:

a. The rate from Southern California to Clark-

dale, following Oct. 16, 1922, and until Jan. 12, 1924,

which was fomid reasonable in the United Verde Case,

was 86% cents (R. 15). The contemporaneous rate to

Bowie was exactly the same (R. 14-15). The dis-

tance to Clarkdale was about 563 miles; to Bowie,

634 miles (R. 22). If the reparation awarded on

the four Bo\\ie shipments moving during that period

from southern California is eventually paid, the rate

to Borne will be retroactively reduced to 75 cents (R.

26, 37, 38), a reduction ranging from $69.00 to $116.00

per car; although no such reduction, nor any reduc-

tion at all, could lawfully be made upon exactly similar

shipments moving from the same points of origin,

over the shorter distance to Clarkdale. The report

shows that it was the Commission's intention that

the rates to Bowie, both for reparation purposes and

for the future, should be somewhat higher than to

Clarkdale, instead of substantially lower.

b. The rate from both the northern and southern

California groups to both Phoenix and Bowie, after

Sept. 17, 1921, and mitil July 1, 1922, was the same:

96 cents. The distances were as follows (R. 22) :

from the northern California group to Phoenix, 749

miles; to Bowie, 961 miles; from the southern Cali-

fornia group to Phoenix, 467 miles; to Bowie, 634
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miles. The distance from the northern California

group to Bowie was computed over the route of the

Santa Fe from Mojave, California, via Barstow,

Cadiz, and Parker, to Phoenix, Arizona, thence via

the Phoenix-Maricopa branch of the Arizona Eastern

to Maricopa, and the main line of the Southern Pa-

cific to destination. Upon that route. Phoenix was

directly intermediate, and approximately 212 miles

less distant than Bowie. If the reparation order here

in suit is finally complied with, the rates charged on

the shii^ment which moved from a northern Cali-

fornia point to Bowie during the period specified

will be retroactively reduced to 93 cents, and on the

five shipments which moved during that period from

southern California origins, to 83 cents: thus creat-

ing gross discriminations against Phoenix, at which

point the contemporaneous rates could not be re-

duced through reparation. This discrimination is

accentuated, as to the northern California shipment,

by the apparent long-and-short-haul violation. The

actual discrimination against Phoenix thus created

amounts to $25.81 on the northern California ship-

ment, and ranges from $84.29 to $105.35 per car on

the southern California shipments (R. 37, 39). The

actual routes of movement were practically identical,

having been over the same lines as far as Maricopa,

from which the branch-line haul to Phoenix was

about 35 miles. The report shows (and plaintiff's

witness Reif in effect conceded: R. 92) that it was

the Conmiission's intention and purpose that the rates

to Bowie should be substantially hie/her, instead of

lower, than the corresponding rates to Phoenix.
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(2) Because of the discriminations resulting from its enforcement, the

reparation finding in suit is invalid, and of no force as evidence

to sustain plaintiff's contentions.

The anomalous and incongruous results of the en-

forcement of the reparation order here in suit would

be none the less discriminations, of the character con-

templated and condemned by the Act, even though

brought into being retroactively, by the enforcement

of a quasi-judicial order, rather than by the carriers*

voluntary act. The authorities establish that dis-

crimination may be accomplished quite as effectively

by the charging of equal amounts for similar ser-

vices in the first instance, and the subsequent refund,

either voluntarily or mider judicial compulsion, of a

portion of the charges for one service but not for the

other, as by the initial charging of miequal amomits.

This was precisely the situation involved in

Wight V. U. S. (1897), 167 IT. S. 512,

in which the Supreme Court condemned, as a discrimi-

nation, a difference in treatment created by the ini-

tial charging of the same specified tariff rate to each

of two similar and competing shippers, and the sub-

sequent refunding, of a portion of the charges thus

collected, to one of the shippers. It was said to be

the purpose of the prohibition of discrimination, con-

tained in Section 2 of the Interstate Commerce Act

:

'Ho enforce equality between shippers, and it

prohibits any rebate or other device by tvhich

ttvo shippers shipping over the same line and
the same distance under the same circumstances

of carriage are compelled to pay different prices

therefor" (emphasis ours).
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Discriminations of the same kind were involved in

the situations discussed in:

Penn. R. Co. v. International Coal Co, (1913),

230 U. S. 184,

and

Mitchell Coal Co. v. Penn. R. Co., supra.

In the 3Iitchell Case it was specifically recognized

that a discrimination might be created retroactively,

by the awarding of reparation to one shipper but

not to another, the Court saying (at p. 259) :

''For, if at the suit of one shipper, a court

could hold a past rate or allowance to have been

unreasonable and award damages accordingly, it

is manifest that such shipper would secure a be-

lated but undue preference over others who had
not sued and could not avail themselves of the

verdict" (emphasis ours).

To the same effect, see

:

Texas and Pac. Ry. Co. v. Abilene Cotton Oil

Co. (1907), 204 U. S. 426;

Phillips V. Grand Trunk Ry. Co. (1915), 236

U. S. 662.

An excellent discussion of the manner in which dis-

crimination may be created by the subsequent refund-

ing of a portion of the charges collected upon certain

shipments, whereas no such refmid is made upon

others moving under similar conditions, and at the

same rates, is fomid in:

Union Pac. Ry. Co. v. Goodridge (1893), 149

U. S. 680.
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It is very clear that if the carriers created, or even

threatened to create these discriminations voluntarily,

rather than pnrsuant to the Commission's quasi-ju-

dicial finding, they would arouse instant protest and

incur severe and deserved condeimiation. Indeed,

when exactly similar discriminations were maintained

by the carriers, they were complained of by shippers

and found milawful by the Coimnission, which en-

tered legislative orders for the future requiring their

termination. Thus, in the First Phoenix Case, the

Commission condemned the maintenance of a higher

rate on sugar from California to Phoenix, then (1921)

a branch-line point, than to Bowie and other main-line

points in eastern Arizona, and ordered the Phoenix

rates reduced to the main-line basis. Plaintiff's wit-

ness Reif asserted, in his testimony, that this equal-

ization wus for the purpose 'of removing discrimina^

tion between the main-line points and Phoenix (R. 92,

94). In the Douglas Case, Docket 11442, the Commis-

sion fomid unduly prejudicial the maintenance of

higher rates on sugar and other commodities at Doug-

las than at Bowie (R. 120, 121, 133, 138) and by order

(R. 142) required those rates to be maintained upon

an equality.

The above analysis show^s that the enforcement of

the reparation award here in suit would create again

precisely the discriminations found unlawful by the

Commission, when of the carriers' creation. It should

be borne in mind that the fundamental purpose of

the Interstate Commerce Act is ''to cut up by the

roots every form of discrimination, favoritism, and
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inequality", and to ''place all shippers upon equal

terms".

N. F., N. H., & H. R. R. Co. v, I. C. C. (1906),

200 U. S. 361 (391)

;

United States v. Union Stockyard (1912), 226

U. S. 286 (307, 309).

That great purpose would be set at naught, and

gross inequality of treatment would result, if the

order in suit should be declared valid and enforce-

able.

It cannot be argued that unlawful discriminations

acquire lawful status simply because they originate

in a quasi-judicial mandate of the Commission. The

several authorities above cited establish the contrary,

and it is further made clear by other controlling

decisions. The incongruous results of the enforce-

ment of the awards, if unlawful when due to the

voluntary acts of the carriers, w^ould be equally so

when created anew by giving partial effect to the

reparation finding in suit. The controlling prin-

ciple was recently stated by the Supreme Court, in

forceful language, in:

Texas and Pac. Ry. Co. v. U. S. (1933), 289

U. S. 627 (637) :

''Obviously, what the carrier may not lawfully

do, the Conmiission may not compel."

The Court cited, among others, the following cases

establishing the same principle:

S. P. Co. V. I. C. C, supra;

/. C. C. V. Diffenhaugh (1911), 222 U. S. 42

(46) ;
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Ellis V. I. C. C. (1916), 237 U. S. 434 (445);

TJ. S. V. Illinois Central R. Co., supra,

Anchor Coal Co. v. U. S. (1927), 25 F. (2d)

462 (471-2).

(3) The acceptance of the reparation finding as valid prima facie evi-

dence fails to recognize or give due effect to the controlling deci-

sions in the Arizona and Wholesale Grocery Cases.

The acceptance of the Commission's finding as

prima facie evidence, sufficient to support the find-

ings and judgment of the trial Court, fails to recog-

nize the controlling effect of the decisions in the Ari-

zona and Wholesale Grocery Cases. The decision in

the Arizona Case in substance holds that the 96%-

cent rate from California points to Phoenix, pre-

scribed in the First Phoenix Case in 1921, became

and continued to he, until the further legislative order

of the Commission, the conclusive measure of a rea-

sonable maximum rate for that transportation ser-

vice. Under the decision that rate was not subject

to retroactive reduction during the effective period

of the order in the First Case. That period contin-

ued until February 25, 1925, the effective date of the

order in the Second, Phoenix Case:

Phoenix Chamber of Commerce v. A. T. S S. F.

By. Co. (1925), 95 I. C. C. 244.

In giving such conclusive effect to the Conunission's

legislative action in the First Case, the Supreme Court

followed the consistent course of its own decisions,

including those cited in the opinion (284 U. S., p.

386), and the following, among others:
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Interstate Commerce Commission v. Union Pac.

R. Co., supra;

Western Paper Makers' Chemical Co. v. U. S.,

supra

;

A. T. & S. F. By. Co. v. U. S., supra;

Virginian R. Co. v. U. S., supra.

This Court, in the Wholesale Grocery Case, adopted

and applied the rule of the Arizona Case to rates

formally approved by the Commission, in effect if

not in so many words declaring that such rates, by

virtue of that approval, are conclusively established

as reasonable rates, imtil thereafter changed for the

future by the Commission, and meanwhile are not

subject to retroactive reduction. Because of the find-

ings in the Graham Case, and this Court's conclusions

in the Wholesale Grocery Case, the sugar rates to

Globe and Safford, in eft'ect in 1922 and thereafter

until 1928, became the conclusive measure of reason-

able rates for the transportation sei-vices from Cali-

fornia points to those destinations.

The same principle was followed and applied by

the trial Couii; in passing ujDon the reiDaration claims

involving shipments to Clarkdale. It is clear that the

same principle likewise applies to the rates on sugar

to Douglas, in eft'ect follo^^^.ng 1921, because of their

approval as reasonable in the Douglas Cas(.

The trial Couit, by following and giving effect to

the Commission's reparation award here in suit, per-

mits its decision to be guided, not by the conclusive

tests aft'orded by these rates to Phoenix. Clarkdale,

Douglas, Globe and Saft'ord, but by some dift'erent
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measure of reasonable rates to Bowie. In effect, the

trial Court has said that although 96% cents was

the conclusive measure of a reasonable maximmn rate

from all points of origin in California to Phoenix,

in 1922 and 1923, rates of 84 cents from northern

California, and 75 cents from southern California,

to Bowie were the highest possible reasonable and

lawful rates for essentially similar, although substan-

tially longer, hauls to the latter point; that although

96% cents was also the conclusively just and reason-

able rate from all California points of origin to Doug-

las, from 1921 until 1928, the highest possible lawful

rates for essentially similar transportation services

from the same points of origin over practically the

same rails to Bowie were 93 cents from northern Cali-

fornia, and 83 cents from southern California, prior

to July 1, 1922; and 84 cents and 75 cents, from

those groups respectively, after that date. Plaintiff's

evidence establishes (R. 11-12) and defendants' show-

ing confirms (R. 181) that the transportation to

Bo\A'ie was over the same rails as to Phoenix, as far

as Maricoi)a. The hauls to Bowie and Douglas were

also quite similar, being over the same rails as far

as Tucson, and under very similar conditions beyond

that point (R. 11-12, 121). The trial Court's com-

plete abandomnent of the conclusive measures of rea-

sonable rates, afforded by the prescribed or approved

rates to Phoenix, Globe, Safford, Clarkdale, and Doug-

las, was in fact and effect simply a failure to give

proper, or indeed any, weight to the essence of the

decision in the Arizona Case, later adopted and ap-



87

plied both by this Court in the WJiolesale Grocery

Case, and by the District Court in its own decision in

the Clarkdale suit.

We ask this Court to conclude that the Conmiis-

sion's reparation finding in the Third Phoenix Case,

and the reparation order here in suit, are deprived

of any value as prima facie evidence; and that the

trial Court erred, as a matter of law, in according

prima facie weight thereto in arriving at its find-

ings and conclusions herein, because:

(1) The finding, and the resulting order, were

based upon a fundamental misconception and misap-

prehension of the law;

(2) That fundamental error pervades the finding

in its entirety; for in that finding the Commission

treated all the rates, to all the points there involved,

including those i^oints where its jurisdiction has since

been declared to have been erroneously asserted, as

being interrelated and interdependent, and endeavored

thereby to create a properly related and harmonious

rate-structure covering all of those related destina-

tions
;

(3) The finding having been determined by con-

trolling Court decisions to have been completely in-

valid as to certain of the destinations named therein,

its enforcement as to other destinations, such as

Bowie, will create retroactive discriminations, clearly

violative of the spirit and intent of the Act, in ex-

cess of the Conmiission's powers theremider, and

wholly contrary to the obvious purposes of the Com-

mission in the premises;
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ing, as a determination of reasonable rates to the

destinations involved here, is to ignore and cast aside

the controlling decisions in the Arizona and Wholesale

Grocery Cases, and the trial Court's own final judg-

ment in the Clarkdale suit.

(b) The showing attempted by plaintiff, apart from the finding and

order in the Third Phoenix Case, was largely incompetent, and in

any event wholly inadequate to support the trial Court's findings

and judgment.

Plaintiff's evidence, other than the report in the

Third Phoenix Case (Exhibit 1), the reparation order

(Exhibit 2), and the Rule V statement setting forth

the shipments (Exhibit 3), consisted principally of a

tabular statement of rates and distances (Exhibit 4)

'

introduced through plaintiff's witness Reif, over de-

fendants' objection (R. 85), and the accompanying

oral testimony of that witness (R. 85-94). Plaintiff

also introduced, by agreed reference (R. 84), subject

to objection by defendants on the ground of irrele-

vancy, the two reports of the Commission in:

Arizona Corporation Commission v. A. E. R.

Co. (1926), 113 I. C. C. 52; on rehearing

(1928), 142 I. C. C. 61.

Although Exhibit 4 was introduced through

Witness Reif, the record fails to show that it was

prepared either by him personally or under his super-

vision, although it does indicate that it had been

checked by him, "and found to be correct" (R. 85).

Under these circmnstances, it appears that the exhibit

was not properly authenticated, and should have been
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rejected as incompetent, in response to defendants'

timely objection.

In any event, the exhibit is admittedly (R. 92)

little more than a reproduction, with certain sig-

nificant omissions as well as some immaterial addi-

tions, of the tabulation of destinations, rates and dis-

tances, which appears on page 178 of the opinion in

the Third Phoenix Case (R. 22). The significant

omissions are of the rates and distances to Phoenix, as

well as all the distances from the northern California

group to the several destinations. The additions in-

clude principally the rates prescribed in the Third

Case, both for reparation purposes and for the future.

All of these rates are set forth at pages 180 and 181

of the decision itself (R. 25-26). It may properly be

said, therefore, that Exhibit 4 is nothing more

than a reproduction of i^ortions of the Commission's

opinion; and if the exhibit has any value as evidence

here, it is because it demonstrates that the Commis-

sion, in its decision, undertook to work out a carefully

adjusted and properly related rate-structure, both

past and future, covering all the important Arizona

destinations. The exhibit plainly has no greater stand-

ing, as evidence, than the decision itself, for it adds

nothing not already fully apparent therein. Standing

by itself, therefore, it affords no support for the trial

Court's findings and conclusions. To the extent that

that Court relied upon Exhibit 4, it committed ma-

terial error, for the exhibit is incompetent; or, if

competent, it is subject to all the infirmities inherent

in the reparation finding in the Third Case.
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The oral testimony of Witness Reif contains the

significant statement that the class rates from Cali-

fornia to Bowie have been prescribed on a higher

basis than to Phoenix, in view of the substantially

longer hauls (167 to 212 miles) to Bowie (R. 92-93),

and indicates the witness' opinion that the sugar rates

should be similarly adjusted. But when the witness

was asked how he could justify the 75-cent rate, found

to be a reasonable maximum, for reparation purposes,

on shipments during 1922 and 1923 from southern

California to Bowie, whereas in the First Phoenix

Case the Commission had prescribed 96% cents from

the same origin group, for the nmch shorter distance

to Phoenix, he could only assert that in his opinion

the record upon which the 96y2-cent rate was predi-

cated was incomplete (R. 92) ; and he expressly re-

ferred at the suggestion of plaintiff's comisel (R. 93-

94), to the statement by the Commission itself in the

Third Phoenix Case (R. 24-25), to the same effect,

basing his opinion largely, if not entirely, upon that

statement. This is precisely the attempted excuse

which was so severely condemned by the Supreme

Court in the Arizona Case. Moreover, apparently the

witness was ignorant that the Commission itself said,

in the order in the First Phoenix Case (Defendants'

Exhibit B : R. 116) :

"and full investifjation of the matters and things

involved having been had" (emphasis ours).

Indeed, the witness admitted that his only knowledge

of the record in the First Case was gained "by read-

ing the decision, and seeing the exhibits". He knew
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nothing of the evidence introduced by the defendants

(R. 94).

Plaintiff's purpose in introducing the decisions of

the Connnission in the Arizona Commission Case, as

revealed by the testmiony of Mr. Reif (R. 90-91) was

to furnish a measure of the reasonableness of the

rates assessed upon its sugar shipments, by applying

a percentage factor to the mileage scale of first-class

rates prescribed between California and Arizona in

that case (113 I. C. C. p. 66). The testimony shows

that the result is in fact adverse to plaintiff's conten-

tions, particularly as to the rates from northern Cali-

fornia. This is of especial interest, because 15 of the

31 shipments upon which reparation is demanded orig-

inated at northern California points.

The prescribed mileage scale of first-class rates pro-

duces, for the average distance from the northern

California group shown in Plaintiff's Exhibit No. 1

(961 miles), a rate of $2.99. In Consolidated South-

western Cases (1927), 123 I. C. C. 203, the Commis-

sion prescribed commodity rates on sugar between

points in the southwestern states (Arkansas, Louis-

iana, Oklahoma and Texas) made by appMng 30 per

cent to the first-class mileage-scale rates prescribed in

the same case. Mr. Reif proposed to adopt that

method of rate-making, using as a basis the prescribed

first-class rates between Arizona and California, and

disregarding entirely the fact, which the Commission

has itself emphasized in many decisions, ^particularly

in the opinion on rehearing in the Arizona Commis-

sion Case (142 I. C. C, at p. 66), that the southwest-
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ern class scale is radically different from the Cali-

fornia-Arizona class scale, and could not properly be

transposed from the southwest to Arizona and Cali-

fornia. However, even under the witness' computa-

tion, the rate on sugar from northern California to

Bowie would be 90 cents (R. 91), whereas the rate

actually charged, on shipments moving after July 1,

1922, was only 86% cents, and the rate prescribed

for reparation puri)oses but 84 cents. It is clear that

if the proposed measure of reasonable rates suggested

by the witness has any value, it supports fuidings and

conclusions as proposed by defendants, so far as the

rates from northern California are concerned, and

does not support at all the trial Court's finding.

We ask the Court to conclude that plaintiff's evi-

dence, apart from the finding in the Third Phoenix

Case and the reparation order in suit, is to a large

extent incompetent and, therefore, inadmissible, and

in any event wholly inadequate as a matter of law to

sustain or support the trial Court's findings and judg-

ment.

3. Defendants' evidence demonstrates conclusively that the

rates as charged were not unreasonable.

The defendants' affirmative showing, addressed to

the issue of the reasonableness of the rates, consists

primarily of two exhibits setting forth rate-compari-

sons (Exhibits F and G: R. 169-172), these exhibits

being supplemented by the oral testimony (R. 166,

180-187) of Witness J. L. Fielding. Mr. Fielding is

an experienced railroad traffic officer, whose qualifica-
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tious were stipulated (R. 166). Various decisions of

the Commission relating to rates on sugar and other

conmiodities from California to Arizona were also

offered by defendants and received in e\4dence (Ex-

hibits A to D, inclusive : R. 95-165).

Exhibits F and G compare the rates charged, as

shown upon the Rule V statement, and the rates

which the Conmiission in the Third Phoenix Case

undertook to find reasonable to Bowie, for reparation

purposes, with rates from the same points of origin

in California to other destinations in Arizona

(Phoenix, Globe, Safford and Douglas) which the

Commission prescribed or approved as reasonable in

the First Phoenix Case (Defendants' Exhibit B: R.

106-117), the Douglas Case (Exhibit C: R. 118-142),

and the Graham Case (Exhibit D: R. 143-165).

These comparisons are directly pertinent, and in-

deed afford the best possible tests of the reasonable-

ness of the rates charged. Both the Conmiission and

the Coui-ts have held that a prime test of the reason-

ableness of a rate is to compare it with rates approved

or prescribed by the Conmiission for application upon
the same commodity, for similar hauls between re-

lated points, in the same territory.

Blackman, et al. i\ A. C. d- Y. B. Co., et al.

(1918), 49 I. C. C. 649 (654):

'*One of the best tests of the reasonableness of

rates under Section 1 is to compare the rates at

issue with rates ])rescribed by this Commission or

with rates established by the carriers with rela-

tion thereto.
^^
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Montgomery v. A. & S. By. Co., et al. (1928),

147 I. C. C. 415 (418) :

'^ While comparisons with ratings established by

the carriers are always of probative value in

cases of this kind, the best comparisons are with

ratings which have been prescribed by us."

Other decisions of the Commission to the same effect

include

:

Federated Metals Corp. v. Central R. R. Co.

(1927), 126 1. C. C. 703 (709);

Illmois Electric Co. v. C. B. <k Q. R. Co. (1928),

140 I. C. C. 63 (65).

In

Western Paper Makers' Chemical Co. v. U. S.,

supra,

the Supreme Court said (271 U. S., at p. 271) :

"Prior existing rates, whether locals or such

proportionate rates from a key point to points of

destination as were made applicable to this par-

ticular class of traffic, or direct rates upon other

coimnodities moving from similar points of origin,

are proper matters for consideration in establish-

ing new through rates."

In

Montrose Oil Refining Co. v. St. L. d- S. F. Ry.

Co. (1927), 25 F. (2d) 750,

the Court said (752-753) :

"By comparing the charges for similar service

and under similar conditions with the rates de-

manded and collected from the plaintiff, the Com-
mission found the latter to be violative of the act
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in the I'espects coiiiplained of to the extent they

exceeded 15.5 cents, and substantially, that the

damage to the plaintiff resulted in the failure of

the defendants to establish through routes and

just and reasonable charges as provided in the

act. Comparison of existing charges made under

similar conditions has been recognized as a proper

basis for fixing reasonable new rates. Western

Paper, etc., Co. v. United States, 271 U. S. 268,

46 S. Ct. 500, 70 L. Ed. 941. It is inconceivable

that this method may not be employed in deter-

mining whether a particular rate is reasonable or

not, especially where, as here, none of the rates

are attacked as being confiscatory. * * *."

The obvious reason for the acceptance of Commis-

sion-made rates as the best possible standard of com-

parison by which to judge other rates, is, of course,

that a pronouncement by the Commission, approving

or prescribing a i3articular rate as reasonable for fu-

ture ai3plication to a particular service, constitutes

that rate the conclusive measure of a rate or charge

fulfilling the requirements of the Act. That prin-

ciple is established by the controlling decisions of the

Supreme Court, and particularly finds full recogni-

tion in the Arizona Case. In the instant case, these

comparisons of Commission-approved or prescribed

rates to directly related i^oints in the same destina-

tion territory provide a showing ample to overcome

the mere prima facie case made by plaintiff, even if

it be assumed that the finding and order i-elied upon

are jurisdictionally valid. The finding in the Third

Phoenix Case, even if assumed to have been jurisdic-
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tionally made, creates a mere rebuttable presmnption

in plaintiff's favor, sufficient to prevail only if no

stronger opposing evidence is offered.

B. d 0. R. Co. V. Brady, supra (288 U. S., p.

458);

Atlantic Coast Line R. Co. v. Smith Bros.,

supra (63 F. (2d) p. 748) ;

Blair V. C. C. C. d St. L. Ry. Co., supra (45 F.

(2d)' p. 793) ;

Southern Ry. Co. v. Eichler, supra (56 F. (2d)

p. 1018).

Opposed to that prima facie presumption, defend-

ants present the conclusive presumption that the pre-

scribed and/or approved rates to these other directly

related points were just and reasonable, because in

conformity with formal findings operating for the

future, made by the Commission in its legislative ca-

pacity. The reparation finding and order upon which

plaintiff depends are inconsistent with the findings in

which the compared rates were aj^proved or pre-

scribed. The former have merely prima facie effect;

the latter are conclusive. Under established rules of

evidence, the latter must prevail, and the initial pre-

sumption in plaintiff's favor, even assuming the I'epa-

ration finding to have been jurisdictionally made, is

completely rebutted and overthrown.

The rate to Phoenix, prescribed in the First Phoenix

Case, affords a very direct comparison by which the

reasonableness of the rates in issue may be judged.

Bowie was more than 164 miles more distant in 1921-

1923, over customary routes of movement from Cali-
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fornia, than Phoenix (R. 169-172, 181), the routes

being at the time identical as far as Maricopa (R.

181). Obviously, as Witness Fielding pointed out (R.

181, 185) a reasonable rate to Bowie should be higher

than the corresponding rate to Phoenix; and the car-

riers would not be properly justified in assessing lower

charges to Bowie. In the First Phoenix Case, the

Commission directly held (R. 113-114) that no higher

rates should apply at Phoenix than were applied at

that time at main-line points east of Maricopa (in-

cluding Bow^ie). Under the decision in the Arizona

Case, the 96%-cent rate to Phoenix, prescribed in

that case, was the conclusive measure, during the ef-

fective period of the order, of a reasonable maximmii

rate to Phoenix; and it therefore affords a conclusive

measure of a reasonable rate to Bowie, for the entire

period (to Feb. 25, 1925) that the finding and order

continued in effect. The rates actually maintained at

Bowie, after June 27, 1921, were lower than the rate

to Phoenix thus prescribed, and thus certainly not un-

reasonable. The record shows (R. 14-15) that the

rates to both Phoenix and Bowie, after September

17, 1921, and until February 25, 1925, were in fact the

same. The rate-basis prescribed for reparation pur-

poses was, however, hi(/her at Bowie than at Phoenix

(R. 26). It is clear that the rates to Bowie cannot

properly be judged by any different standard than is

used in determining the reasonableness of the rates to

Phoenix. Since 96% cents was concliisively reasonable

at Phoenix, until 1925, the equal or lower rates

charged upon the Bowie shipments from the same

points were likewise conclusively reasonable.
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The record likewise indicates (R. 120, 121, 123, 124)

that the Coimnissioii has considered that the rates

from California to Bowie and Douglas should be upon

the same basis, the mileages being almost exactly the

same (R. 22, 169-170, 172), and the routes identical

as far as Tucson. A rate approved as reasonable for

the transportation service to Douglas would therefore

afford a proper measure of a reasonable rate to Bowie.

The comparisons show that the rates charged on the

Bowie shipments were in all instances equal to, or

less than, the rate to Douglas approved in the Douglas

Case (R. 169-170, 172). In point of fact, the rate

charged on all plaintiff' 's shipments to Bowie, after

July 1, 1922, was 10 cents less than the approved rate

to Douglas.

The defendants' proposed appropriate findings of

fact, conforming to their showing (Proposed Findings

Nos. 13, 14, 15, and 16: R. 202-207), which findings

were rejected by the trial Court (R. 207), and were

thereupon made the subject of exceptions, and ap-

propriate assignments of error (Assignments Nos. 13,

14, 15, and 16). We ask this Court to sustain these

assignments, and to conclude that the trial Court, in

failing to adopt the proposed findings, or other find-

ings conforming to the conclusive iDroof made by de-

fendants, has committed material error requiring the

reversal of the judgment.
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III.

THE TRIAL COURT ERRED IN ITS AWARD OF ATTORNEY'S
FEE TO PLAINTIFF.

Apart from the major aspects of this case, we deem

it desirable to call attention to a minor error which

should be corrected. This error relates to the amomit

of the attorney's fees awarded as pai-t of the plain-

tiff's costs in the trial Court.

Under the a^jplicable statute {Interstate Commerce

Act, Section 16-2), the plaintiff in a case of this char-

acter, if he finaJJy prevails, may be allowed a reason-

able attorney's fee to be taxed and collected as a part

of the costs of the suit. In its complaint (Paragraph

IX: R. 7) plaintiff' alleged that a reasonable fee to

be allowed in this action would be $500.00, and prayed

for the award of that amoimt. Plaintiff" subsequently

offered evidence (R. 188-192) respecting the services

perfonned, and its comisel stated that a fee of 25 per

cent of the total involved would in their opinion be

reasonable. The trial Court foimd that 20 per cent

of the total would be a reasonable fee (R. 197), and

adopted a finding (No. XIII: R. 216-217) to that

effect. Conforming to that finding, the judgment (R.

221-224), makes provision for attorney's fees amoimt-

ing to $25.59. payable jointly by both defendants, plus

$571.85, payable severally by the Southern Pacific : a

total attorney's fee of $597.14, or $97.44 in excess of

the amomit alleged to be reasonable and prayed for

in the complaint.

Defendants contend that plaintiff, and the trial

Court, are bound by the allegations and prayer of the
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complaint, no attenij^t having been made to amend the

complaint at any stage.

In

Ski/iii V. Weske Consolidated Co. (Cal., 1896),

47 Pac. 116 (118),

the Supreme Court of California held that a judg-

ment awarding attorney's fees in excess of the amomit

prayed for in the complaint was erroneous to that

extent, saying:

"The court erred, however, in the allowance of

$250.00 as an attorney's fee. * * * The allega-

tion in the complaint is that $150.00 is a reason-

able sum to be allowed for the foreclosure * * *^

and no more than that sum can be allowed."

In

Wellhufton v. Midtvest Ins. Co. (1923), 112

Kan. 687, 212 Pac. 892,

the Supreme Court of Kansas said:

"Appellant contends that in plaintiif 's petition

he asked for $500.00 to be taxed as costs, for at-

torney's fees, and that the court on motion fixed

the attorney's fees at $600.00, and appellant

makes the point that plaintiff could not recover

more than prayed for. We think this point good,

and the judgment should be modified by reducing

the attorney's fees from $600.00 to $500.00."

In

Brour/M r. CJiProkee Nation (C. C. A. 8th,

1904), 129 Fed. 192,

the Court said (195) :

"Another point was made by counsel for the

plaintiffs in error on the oral argument of the
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case, although it is not mentioned in the brief;

the point being that the trial court erred in enter-

ing its judgment in awarding damages against the

defendants for a greater smn than was prayed for

in the complaint. This point seems to be well

taken, and it appears upon the face of the

record.
'

'

The judgment was accordingly modified, with costs to

the appellants.

To the same effect, see also

:

Wise V. Wakefield (1897), 118 Cal. 107;

Logan County v. Childress (1922), 196 Ky. 1,

243 S. W. 1038;

Mountain Timber Co. v. Case (1913), 65 Ore.

417, 133 Pac. 92.

Defendants duly excepted to the Court's finding

respecting the proper amomit of the attorney's fees

(R. 197), and to the inclusion of attorney's fees in

the judgment (R. 224) and assigned error with re-

spect thereto (Assigimients of Error Nos. 6, 23), those

assignments being directed both to the awarding of

ani/ attorney's fees, and to the amount fomid reason-

able.

We ask this Court to conclude that the trial Court

erred in awarding the attorney's fee incorporated in

the judgment, at least to the extent that it exceeds

the amomit demanded in the complaint, and, even if

the judgment should be affirmed upon the major

issues, to order it modified iii this respect, with costs

to appellants.
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CONCLUSION.

The judgment from which the instant appeal has

been taken should be reversed, because of thi*ee funda-

mental eiToi-s committed by the trial Court

:

First, its erroneous recognition of the Eagle Case as

the controlling authority upon the question of the

Commission's juiisdiction to make the finding and

order in suit; and its failure to recognize that that

case was disapproved in piinciple, and in effect over-

ruled, by the Supreme Court in the Arizona Case, and

that the Arizona Case and the Wholesale Grocery

Case are the controlling authorities

;

Secondy its error in according to the finding and

order in suit even prima facie value as evidence: and

its failui*e to recognize that the finding is based upon

the same misconception of law. by the Commission,

which invalidated the same finding, and the orders

based thereon, when i*eviewed in the Artzona and

Wholesale Grocery Cases, and that that error pervades

the entire finding, and renders it of no evidentiary

value in this suit ; and

Third, its eiTor in failing to recognize that the deci-

sions in the Arizona Case and the Wholesale Grocery

Case have conclusively determined the lawful measure

of the reasonable rates to be charged, not only to the

destinations directly involved in those cases, but also

to the adjacent and related destination involved in

the instant case.

We ask this Court to conclude that the trial Court

eri-ed. as a matter of law, in concluding, upon the un-

disputed facts, that the Commission had valid juris-
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dietion to make the reparaticu award here in suit; and

to conclude further that^ even if the Commission pos-

sessed such jurisdiction m the abstmei, the finding

and order here in ^t^ being: predicated upon a

demonstrated error of law by the Commii^on^ afford

no satisfactory evidence upon whidi to base the trial

Court ''s finding and conclusion that the rates under

attack were unreasonable or otherwise unlawful, and

that the trial Court therefore erred because it adopted

findings and conclusions unsupported by satisfactoir

evidence, and in fact opposed to the condusive show-

ing presented by defendantsw

The judgment ^ould be reversed, and the cause

remanded with instructions to enter judgment for

defendants.

Respectfully submitted,

Alexjlsdkr B. Bakeb,

Loos B. Whitxet,

Jamxs E. Lxoxsy

BuBTOx Masox,

Date<t San Francisco, California^

S^pteoaber 26,1934.

(Aifflsndix FoDows.)









APPENDIX A

DllCSlli SBOWmG TTPICIL

DISCRnttlttTIOlIS BSIWEHI DBSTINATIONS WHICH ITILL RBSOLT

IT (UPAiUnOS (BDK ODTBBDIG SHIPIKNTS TO BCWIB IS ENFORCSD.

DIIOUU SHOE:
(1) - Rates In effect on January 1, 1?23 at ClarWale,

Phoenix, Globe, Safford, end Douglae, whldi can

not be reduced by reparation awards.

(2) - Rates In effect on same date at Boele.

(5) - Rates prescribed at latter point for reparation

purposes, on shlintaits morlng on January 1, 1923-

(4) - Distances from Northern and Southm California

origin groups to points mentioned. (Shorter dis-

tance in each case Is from Southern Calif, group).

Santa Fe

o.P. (Including
A£ and smSK)

f-

_^SH_rOBK_
j

/\CLARKDALE lion's* 1^0 BEP

PHOENIX
""

^'Usi^JNO REP

NOH: - Hallroad Ubm sbora are those Id existeoce
Januarr 1, 1^23.
Distances to T\icsod and other points In South-

ewtem Iriiosa, froB ?(or«ierD California, are coaputed
Tia Uojave, Barstoe, Cadit, Fboaiix, and Uarioopa,
tbeace 3.P. and eonneetioDs to destination, as in the
report of the Thit^ ^oenix Case . That route sas not
open under tbe tariffs. Distances Tla actually used
rwites eere substantially greater.

(ai . IB Docket Ui)2, i2 ICC «12, the C<^ss1<b
preaaribed a rate of ^i-l/H for the future, trou all
California points to n»sali. Tbe B6-1 2J rate sbon
represents this ?6-l :« rate, as reduced loi, July 1,
XWI. In the ijlaona CrocarT Caae . 28* US JTO, Qie
SuprMe Court held that so repvation could be
a«alBst ratee aintaiaad in ciapliaace eith the ordi

ded

ia Doeket list;.

Ii >xket lUM. 51 ICC IM, the Cc^ssl
faiaJ not vinreasoeable tbe current rates on sugar
»1'. .'allfornls poUta to :lot». jifrord, and othe

BISBEE
I

^^OgUGLAS
'^

»7ir'*' |bEP

Clobe Brvieh points. Tlis rates shown at those two
points represent voluntary reductions below the basis
approred. In the Wholesale Grocery Caae , 68 P. (2) 601.
the Circuit Court of Appeals held that no reparation
eojld be awarded against rates equal to or less than
those thus approred

.

(e) - In Docket 1*011, 86 ICC 5, the Comclssion found
not unreasonable the current rate on sugar fron all
California points to CLsrkdalo. The 86-l/2«! rate shown
Is ths rate thus approred. In Millar Co. ts A..TA 3.P.
Ry. Co. . Ho. L-82* ?hi, the U.S. District Court for
4iizoDa held that no reparation could be awarded against
tbe i«te thus ap;)roTed.

(dj - In Docket U*«2, 64 IC: 405, the Conclssion
found not unreasonable the current (1921) rate on sugn
fr<» all California points to Daiglas. The £6-l/2«f rate
shown represents the approred rate, as reduced lOf., July
1, 1922. Under the rule of the Wholesale 'irocgry Case
no rspaxatlon can be ^aT*led as^lnst
the late thus approrwl

.

stes low than




